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Foreword

Good public policy — policy that achieves desirable ends in cost-effective ways —
demands good policy making processes. By providing a better evidentiary basis for
regulatory decision making, including through the testing of alternative approaches
and consulting with those affected, regulatory impact analysis seeks to deliver
regulations (or other policy solutions) that provide the greatest benefits to the
community. The value of regulatory impact analysis processes is accepted by all
Australian governments. However, the extent to which these processes have been
implemented and embraced has been variable.

This study, part of the Commission’s regulatory benchmarking stream, responds to
a request from governments for the Commission to assess the performance of
jurisdictions’ regulatory impact analysis processes, including at the level of the
Council of Australian Governments (COAQG), and to identify leading practices. The
report is to inform jurisdictions on ways of improving their systems, drawing on
practical examples from other jurisdictions. The study contributes to the ‘regulation
making and review’ component of COAG’s National Partnership Agreement to
Deliver a Seamless National Economy.

The study was overseen by Commissioner Robert Fitzgerald AM and Associate
Commissioner Paul Coghlan. They were supported by a team in the Commission’s
Canberra office led by Rosalyn Bell. The study benefitted from discussions and
submissions from a variety of stakeholders in the government, business and
community sectors. It was especially assisted by responses to a detailed survey on
experiences with regulatory assessment processes within governments. The
Commission is very grateful to all those who contributed to this study.

Gary Banks AO
Chairman

November 2012
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Terms of reference

I, Mark Arbib, Assistant Treasurer, under part 3 of the Productivity Commission Act 1998,
hereby:

The Productivity Commission is requested to undertake a study to benchmark the
efficiency and quality of Commonwealth, state and territory and Council of Australian
Governments (COAG) Regulatory Impact Analysis (RIA) processes, as at January 2012.

The Commonwealth and each state and territory have well established individual RIA
processes to guide decision makers in respective jurisdictions in considering proposals for
new or amended regulation, with the broad objectives of ensuring that such regulation is
efficient, effective and supports well functioning markets. RIA processes also apply in
respect of proposals for new or amended national regulatory initiatives being considered at
the COAG level.

A number of initiatives have been pursued through COAG in recent years with a view to
identifying opportunities to strengthen jurisdictions’ RIA processes to better meet these
objectives. In its 2010 regulatory review Australia: Towards a Seamless National
Economy, the OECD noted that regulatory management practices in Australia were at or
close to international best practice, but that there may be opportunities to strengthen
arrangements, particularly so as to ensure that new barriers to doing business nationally are
not created.

During 2010, under the auspices of COAG’s Business Regulation and Competition
Working Group (BRCWG), jurisdictions assessed their RIA processes against an agreed
set of design criteria that were broad ranging but put particular weight on the OECD
recommendation regarding the national market implications of regulatory proposals.
Following this exercise, jurisdictions agreed to review their RIA processes during 2011 to
consider opportunities to enhance current arrangements in five broad areas:

« to ensure implications for national markets are given appropriate consideration when
new or amended regulation is proposed and/or proposals to remake sunsetting
regulation are being considered;

« the establishment of objective criteria for evaluating proposals to remake sunsetting
regulation;

 the publication of Regulation Impact Statements (RISs) or equivalent at or close to the
time of policy decision;

« fostering cultural change in regulation making; and

« the use of common commencement dates as a device for reducing the regulatory burden
on business.

iv TERMS OF
REFERENCE



In undertaking this study, the Commission is to closely examine and assess the efficiency
and effectiveness of the key features of the variety of RIA processes that apply across
jurisdictions to provide a basis for establishing best practice so that individual jurisdictions
can learn from the experience of others and to enable existing processes to be refined
where appropriate to maximise their effectiveness. The purpose of the benchmarking
study is not to develop a harmonised approach to RIA processes, but to compare processes
and identify leading practices, including the practical effectiveness, integration and policy
influence of RIA processes with regard to:

» the mechanisms in place to ensure accountability and compliance with RIA processes;
« specific evidence of where the RIA process has resulted in improved regulation;

o how and when in the decision-making cycle Ministers, or other decision makers,
engage with RISs; and

o whether there are leading practice examples in RIA that might usefully inform reform
consideration by individual jurisdictions.
In assessing the efficiency and quality of both COAG and jurisdictional RIA processes, the

Commission should have regard to the following considerations:

« whether RIA processes place appropriate weight on the national market implications of
regulatory proposals;

« the extent to which RIA requirements are mandatory;

o the ‘regulatory significance’ threshold, and related thresholds, such as impacts on
specific sectors and regions, at which mandatory RIA processes are triggered;

« guidance in regard to consultation processes and other features to enhance transparency
such as publication of RISs and the assessment of RIA adequacy;

o whether RIA applies to primary and subordinate legislation, legislative and
non-legislative instruments and quasi-regulation;

o whether RIA requires consideration of competition impacts;

o whether RIA requires consideration of the evaluation and review arrangements
following the implementation of proposals, including whether or not policy objectives
remain appropriate;

o quality assurance processes, such as the independence and level of seniority for RIS
sign-off;
« requirements for consideration of both regulatory and non-regulatory options in RIA

Processes;

o requirements for regulation that includes sunset clauses to also include guidelines for
evaluation of the case for maintaining that regulation; and

TERMS OF v
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o the extent to which the benefits and costs of options are robustly analysed and
quantified and included in a cost benefit or other decision-making framework.

The Commission should consult as appropriate. The final report is to be completed within
nine months of receiving these terms of reference. The Commission is to provide both a
draft and final report, and the reports will be published.

MARK ARBIB
ASSISTANT TREASURER

[received 28 February 2012]
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Key points

Regulatory impact analysis (RIA) requirements in all Australian jurisdictions are
reasonably consistent with OECD and COAG guiding principles. However,
shortcomings in system design and a considerable gap between agreed RIA
principles and what happens in practice are reducing the efficacy of RIA processes.

— The number of proposals with highly significant impacts that are either exempted
from RIA processes or are not rigorously analysed is a major concern.

— Public consultation on policy development is often perfunctory or occurs only after
development of draft legislation.

— Public transparency — through advising stakeholders of revisions to policy
proposals and information used in decision making, or provision of reasons for not
subjecting proposals to impact analysis — is a glaring weakness in most
Australian RIA processes.

While RIA processes have brought some isolated but significant improvements from
more thorough consideration of policy options and their impacts, the primary benefits
of RIA have been forfeited through a lack of ministerial and agency commitment.

— One of the main challenges in implementing RIA requirements is the
announcement of policy decisions and an associated closing off of policy options
by ministers or ministerial councils prior to commencement of the RIA process.

— Where ministers or ministerial councils do not adhere to RIA principles, agencies
see RIA as an administrative burden that adds no value and as a ‘retrofit’
justification of the policy decision.

In all jurisdictions, greater attention to leading practices for monitoring, reporting and
accountability would go a long way toward improving the efficacy and rigour of RIA
processes. In particular:

— transparency measures such as a draft regulation impact statement (RIS) for early
consultation, and publishing all RISs and RIS adequacy assessments, would
better inform stakeholders of regulatory impacts and motivate rigour in analysis

— requiring ministers to provide reasons to parliament for non-compliance with the
RIA process and for the granting of exemptions, could encourage greater
commitment to the RIA process and facilitate further discussion on the impacts of
proposals

— accountability measures such as: the auditing of agency decisions on the need for
a RIS; the auditing of regulatory oversight body adequacy assessments; and post
implementation reviews undertaken through an independent process, would, in
time, invoke more effective scrutiny of regulatory proposals.

The efficiency of RIA processes would also be improved by more effective targeting
of RIA resources through: streamlined assessment of the need for a RIS; devolving
responsibility for determining the need for a RIS to agencies (subject to appropriate
oversight); and review of subordinate legislation in conjunction with its overarching
primary legislation.
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Overview

Governments face complex financial, environmental, infrastructure and social
policy challenges and regulation is a key instrument drawn on to address these.
Achieving better regulation requires that the case for it is well-made and tested,
with rigorous assessment of alternative policy options.

Regulatory impact analysis (RIA) is a process to examine and provide relevant
information to decision makers and stakeholders about the expected consequences
of proposed regulation and a range of alternative options which could address the
government’s policy issues. By providing a better informed, objective, evidentiary
basis for making regulations, RIA seeks to ensure that the policy development
process consistently delivers regulations (or other policy solutions) that provide the
greatest benefit to the community, relative to the overall costs imposed. The
documentation of RIA is generically referred to by the Commission as a regulation
impact statement (RIS).

The Commonwealth, each state, territory and COAG (the ‘ten jurisdictions’) have
all established RIA processes for developing new and amending existing regulation.
These processes vary considerably (in requirements and in practice) between
jurisdictions but broadly include the key elements depicted in figure 1. In practice,
the progression of RIA processes is rarely as linear as depicted; instead, they follow
a complex sequence of steps that intertwine with political and stakeholder
negotiations, use of other policy development tools such as ‘green papers’ and other
policy-specific reviews. Furthermore, the requirements of RIA processes often
conflict with political pressure for a swift response to emerging issues and
confidentiality on considered options and their impacts. Nevertheless, the existence
of a RIA system in each jurisdiction is indicative of the widespread acceptance that
deliberate effort is required by governments to ensure regulatory frameworks
deliver high quality outcomes and minimise unnecessary regulatory burdens on
communities and businesses.

The terms of reference for this study directed the Commission to benchmark the
efficiency and quality of Commonwealth, state and territory and COAG RIA
processes. The Commission was to have regard to:

« when RIA is required and the factors to be taken into consideration in analysis;

« the mechanisms in place to ensure accountability and compliance with RIA
processes;

« how and when decision makers engage with the RIA process;
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« specific evidence of where RIA processes have improved regulation;

« whether there are examples of leading practice in RIA that might usefully guide
reform consideration by individual jurisdictions.

Figure 1 Stylised schematic of the RIA process

Trigger
— policy issue, idea, challenge or crisis

Identify problem, objectives and policy <
context — establish case for government action

Definition

Identify all options — regulatory and
non-regulatory. Can objectives be achieved
by means other than regulation?

Assess impacts of all options

problem
identification to

Informed Government policy decision
decision making drawing on RIA analysis

Analysis considered — costs, benefits and distributional Consultation o
effects including appropriate quantification with '05“)

. . . . stakeholders g

Design final proposal — including development — should take =

of enforcement, monitoring/data-gathering place throughout @

and evaluation mechanisms the policy .E

v development %

Assessment Independent assessment of RIS adequacy process from g
(0]

(2]

3

o

implementation
and review

RIS published — regulatory oversight body
assessment may also be made public

Transparency

Implementation of policy

Implementation o .
andreview Ex post monitoring and evaluation of

effectiveness and efficiency (Do realised impacts
accord with the RIS? Are revisions needed?)

The study compared RIA processes of the ten jurisdictions with each other and
identified aspects within these (and from overseas) which are likely to be leading
practices.! These leading practices draw, where possible, on the latest OECD
recommendation on regulatory impact assessment and COAG-agreed best practice
principles. Most reflect a practice that is already implemented in an Australian or
overseas RIA process. The study also drew on the Commission’s recommendations
in past regulatory studies including, most recently, Identifying and Evaluating
Regulation Reforms. The overall purpose of the benchmarking was to enable
individual jurisdictions to learn from the experiences of others and identify ways in

I The benchmark point for comparison of RIA processes is January 2012. Changes to processes
since this point in time are noted, where relevant, throughout the report.
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which the existing processes might be refined to improve their efficiency and

effectiveness.

The Commission found that RIA processes in Australia’s ten jurisdictions are
broadly consistent with the OECD and COAG best practice principles. There are,
however, substantial and fundamental differences between jurisdictions in the way,
and the extent, to which appropriate practices were implemented (as at January
2012) to put these broad principles into effect (table 1).

Table 1

Il Fully implemented

B Partially implemented

Examples of RIA practices by jurisdiction

Not implemented

Cwith COAG NSW Vic Qlda WA SA Tas ACT NT

RIA requirements apply to election
commitments

Exemptions granted only by head of
government

Agencies determine need for RIS with
oversight body monitoring

Two-stage RIS process

Guidance requires recommended option
give greatest net benefit

Publish RISs — primary legislation
— subordinate legislation

Central listing of published RISs

Public annual compliance monitoring
and reporting

Adequacy assessments published

Adequacy assessments include reasons
or qualifications

Oversight body has operational
independence

Ministerial explanation for
exempt/non-compliant proposals
proceeding

PIR required for all exempt and
non-compliant proposals

a The creation of the Queensland Office of Best Practice Regulation within the statutory body, the Queensland
Competition Authority, in July 2012, increased the operational independence of the Queensland regulatory
oversight functions and introduced new transparency and accountability features for future RIA activity.
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The gap between agreed RIA principles and what happens in practice limits the
capacity for RIA objectives to be achieved. But such weaknesses do not undermine
the need or potential for sound assessment of regulatory impacts. Rather,
jurisdictions should consider improvements that would enhance the efficiency of the
processes for both agencies and oversight bodies, and the effectiveness in delivering
improved regulatory outcomes. After all, RIA processes simply aim to enshrine and
reinforce good public policy decision making, an objective of all governments.

Does RIA improve regulation and policy development?

A starting point in benchmarking RIA processes is to determine the extent to which
these processes are successfully meeting their overarching objectives. That is, have
Australia’s ten RIA processes provided a better informed, objective, evidentiary
basis for making regulations, so that these regulations might deliver the greatest
benefit to the community relative to the overall costs they impose? Such an
objective could be met, for example, through use of RIA to: stop the progression of
poor regulatory proposals or reduce unnecessary regulatory burdens; influence the
design of regulation to increase its net benefits; or discourage agencies from putting
forward poor proposals in future. To best achieve any of these outcomes, it is
necessary that RIA be fully integrated into the policy development process.

In a minority of agencies, RIA is appropriately viewed as integral to structuring and
informing the policy development process. This is the case typically in those
jurisdictions which have had RIA in place for several years and have some noted
successes from its use (such as Victoria and COAG) and in some national standard
setting bodies and Commonwealth regulators (such as the Australian Securities and
Investments Commission), which undertake a number of RISs each year. It was also
evident in some instances where longer term regulatory reforms were planned and
there was time to embrace RIA steps.

For the majority of agencies, however, RIA was presented to the Commission as
merely a formal framework for consultation (which in some cases would have been
undertaken anyway as part of good policy making processes) or, alternatively, as a
requirement to be ‘ticked-off” at the end of the policy development process in order
to get legislation introduced. Some agencies considered adoption of RIA to have
been forced on them by their central agency. In such an environment, RIA is seen as
either an additional compliance burden for agencies or becomes little more than an
ex post justification for a policy decision already taken. Where these circumstances
prevail, the benefits of RIA for the decision making process have been lost.

6 RIA BENCHMARKING



Consistent with this view of RIA:

« over 90 per cent of agencies and oversight bodies reported in the Commission’s
survey that less than one in ten regulatory proposals were modified in a
significant way or withdrawn as a result of RIA processes;

« only 40 per cent of agencies reported that RIA had been effective in improving
the quality of regulation;

« only 40 per cent agreed that RIA had been effective at reducing unnecessary
regulatory impacts.

Despite many agencies reporting RIA as burdensome or having little impact, the
majority nevertheless confirmed that RIA has not simply replaced existing policy
development processes, but has led to a more thorough analysis of the nature of the
policy problem, a more systematic consideration of costs and benefits and improved
decision makers’ understanding of regulatory impacts. Furthermore, amongst
regulatory oversight bodies there is agreement that RIA has helped ensure
government intervention is justified and led to consideration of a broader range of
options than would otherwise have occurred.

While the Commission found limited publicly available evidence of either the
impact of RIA processes on decision making and regulatory outcomes or the costs
of having such processes in place, oversight bodies in every jurisdiction had
examples of proposals withdrawn from Cabinet agendas or changed because of
RISs. Only the Victorian Competition and Efficiency Commission (VCEC)
systematically collects information on the influence of RIA, although the Australian
Government’s Office of Best Practice Regulation (OBPR) reported such
information in the past. Publication of more RIA ‘success stories’ would provide
tangible evidence of the value of RIA, boost commitment to its use and facilitate
refinements to the process over time.

Overall, the Commission considers that RIA processes have brought some isolated
benefits but their primary benefits have been forfeited through a lack of
commitment. If implemented well, with appropriate transparency and accountability
measures and supported by high level political commitment, RIA processes could
assist in delivering substantial improvements in regulatory outcomes.

What are the barriers to RIA improving regulatory
outcomes?

Stakeholders identified, through consultations, submissions and the Commission’s
survey, a range of factors related to the way that RIA processes are designed or
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implemented which can hinder the capacity of these processes to influence policy
development and regulatory outcomes. These factors include: a lack of commitment
to RIA processes; unnecessary administrative burden created through interactions
between the regulatory oversight body and agencies; poor analysis for many
regulatory proposals; and a widespread lack of transparency in the use of RIA,
including belated or inadequate stakeholder engagement and the hidden nature of
non-compliance with RIA. These factors constrain, to varying degrees, the
implementation of, and benefits from, RIA in all jurisdictions.

A lack of commitment to RIA processes

Commitment by all key parties — heads of governments, ministers, oversight
bodies and government agencies — to the use of RIA in the policy development
process is crucial to ensuring its intended objectives of improving the quality of
regulations. There was widespread evidence that commitment to RIA varies
considerably between ministers, agencies and jurisdictions. Where it is lacking, the
Commission found this to be one of the main hindrances to effective use of RIA.

The challenge of top-down policy making

The OECD has long emphasised the importance of political commitment for the
effectiveness of regulatory processes. The tendency of ministers (and in the case of
COAG, Ministerial Councils) to make policy announcements in response to
pressure for quick and obvious government action on issues was identified as one of
the most fundamental barriers to the use of RIA to better inform policy
development. Some of these announcements take the form of election
commitments; others reflect the outcome of political negotiations, such as in the
case of national/COAG reforms. Either way, the integrity of the RIA process and its
value in policy development is weakened when policy options have been
determined, narrowed or ruled out by ministers prior to RIA being undertaken.

Reliance on exclusions from RIA requirements

The RIA process in each of the ten jurisdictions has provision for particular types of
regulation (such as that for budget measures, correcting drafting errors, standard fee
increases, court administration) to be excluded from the RIA processes and this is
widely accepted as reasonable. However, in addition to formal exceptions specified
in RIA guidelines and, for some regulatory areas, in other legislation, there are other
less formal (and less transparent) arrangements whereby some proposals bypass
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RIA requirements — including scope for ministers to ignore the RIA process and
simply ‘walk-in’ a proposal to their Cabinet.

The lack of commitment to RIA processes by some ministers and their agencies is
also evidenced by formal requests for an exemption from preparing a RIS or
requests for an exemption when the drafted RIS is determined unlikely to be
assessed as ‘adequate’. This was highlighted in a recent review of the Australian
Government RIA process. However, the large number of exemptions and the dearth
of explanations surrounding the granting of them, particularly for proposals that are
politically sensitive or that business consider to have significant impacts, are
recurring criticisms in most jurisdictions.

Lack of incentives for agency development of RIA capacity

Lack of commitment to RIA processes by agencies developing regulation is most
evident where ministers are bypassing the process in decision making. Under such
circumstances, agencies see little value in RIA processes and are unlikely to invest
adequately in RIA capacity building — this includes the development of key skills
(at an appropriately senior level) for examination of regulatory proposals and the
establishment of ongoing processes to collect information for use in cost benefit
analysis. It is not surprising therefore, that lack of data and in-house skills were
identified as key barriers to using the RIA process to better inform policy
development.

Administrative burden of RIA process

Agencies reported to the Commission that RIA can be administratively burdensome.
An important determinant of agency resources used for RIA is the oversight body’s
interpretation of RIA requirements and agency interactions with them on this. The
extent to which the oversight body ventures beyond simply assessing compliance of
a RIS with RIA requirements to assessing adequacy of the justification for a
particular proposal is variable, blurred and contentious in all jurisdictions. It can be
a fine line between provision of general advice on what is necessary for a RIS to be
adequate and coaching agencies to consider specific options and approaches in
order to ensure that a RIS is adequate.

Agencies working within RIA processes are generally satisfied with the oversight of
their jurisdiction’s regulatory processes but nevertheless a range of concerns were
reported to the Commission, including:

« subjectiveness of the decision on the need for a RIS — agencies provided the
Commission with examples of being asked to prepare RISs where they
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considered the impacts were not significant; in contrast, industry groups raised
instances of agencies not being asked to prepare RISs when the impacts of a
proposal were considered to be significant;

. inconsistent advice on the level of analysis required in a RIS and the low value
added from multiple iterations with the oversight body;

« additional analysis requested by the oversight body, particularly for non-
preferred options, which sometimes necessitates engagement of a consultant and
incurs costs that outweigh the benefits.

Inadequate analysis for many proposals with significant impacts

A major concern of stakeholders is that regulatory proposals with significant
impacts are either bypassing RIS requirements (for example, because the extent of
impacts were incorrectly gauged or the proposal was granted an exemption) or are
inadequately scrutinised. There is some evidence at the Commonwealth level that
substantiates this concern. In recent years, while around 75 to 85 per cent of all
Australian Government proposals with significant impacts had a RIS, it appears that
for proposals with highly significant impacts, considerably less than this — less
than 40 per cent in some years — had a RIS.

Overall, in most jurisdictions only around 1 to 3 per cent of all regulation in the past
two years has had a RIS completed for it. However, this low proportion of
regulation analysed is not necessarily a problem since the vast majority of
regulation is considered to be of relatively minor impact. Targeting effort and
resources to those regulations where impacts are most significant and where the
prospects are best for improving regulatory outcomes promotes RIA efficiency.

All Australian jurisdictions strongly endorse the principle that the depth of analysis
undertaken on regulatory proposals be commensurate with the magnitude of the
likely impacts. An assessment by the Commission of 182 recent RISs from all
jurisdictions revealed that the scope and depth of analysis varied substantially
between agencies and across jurisdictions. Overall, Victorian and COAG RISs
tended to be more comprehensive than those of other jurisdictions. More generally,
the Commission found a wide gap between leading practices on analysis required
and analysis undertaken. This gap was evident in identifying the nature and
magnitude of the problem, discussion of the rationale for government intervention,
consideration of a range of options, the extent of impact analysis and consideration
of implementation and enforcement of a regulatory proposal. In particular, there is
little quantification and monetisation of impacts in many RISs — although the
Commission recognises that quantification is not always feasible or cost effective,
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and a strong qualitative analysis can still be a valuable input into decision making
(figure 2).

Figure 2 Quantification in impact analysis
Per cent of RISs that include quantification
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Despite the comparatively greater depth of analysis and quantification in COAG
RISs, the lack of detail on individual state and territory and/or industry sector
impacts in some recent COAG RISs was one of the recurring complaints made to
the Commission about the COAG RIA process by the states and territories.

Agencies, industry and consumer groups attribute the lack of quantification to data
deficiency. For consumer and some smaller industry groups, a lack of resources and
reliance on volunteers often constrains their capacity to provide information on
regulatory impacts. More broadly however, the Commission found in this, and
previous regulatory studies, little evidence of systematic attempts in any Australian
jurisdiction or regulatory area to improve the body of data available for future
analysis of regulatory proposals.

Lack of transparency in the implementation of RIA

Inadequate stakeholder engagement and infrequent publication of RISs

The public consultation undertaken in RIA is important for ascertaining regulatory
impacts, engendering public support for a proposal, and for enhancing the
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transparency and accountability of the policy development process. Jurisdictions
vary substantially on whether consultation is mandated, its timing, and the public
release of RIA documentation to support the process. The Commission’s
discussions with stakeholders and submissions received revealed widespread
dissatisfaction in all jurisdictions with the nature, scope and timing of consultation.
Most stakeholders reported that they prefer to be advised early and often in the
development of regulatory proposals but that they do not have the resources to
engage with consultation processes on a regular basis. Not surprisingly, instances of
poor consultation practice appear more common when agencies are under pressure
to develop a quick regulatory response.

Figure 3 RISs undertaken and published in the past two years
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There is discretion on publication of RISs in some jurisdictions: Northern Territory
RISs are not public at any stage of their RIA process; the only RISs published in
New South Wales, Victoria, Queensland and Tasmania are consultation RISs (rather
than final RISs) since the document either does not get updated or is not publicly
released to inform stakeholders of the outcomes from public consultation (figure 3).

Overall, in publication of RISs, the Commonwealth and COAG RIA processes are
generally the most transparent, timely and accessible, with RISs added to a central
online register at the time of regulatory announcement (Commonwealth) or as soon
as possible after the compliance assessment (COAGQG).
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Exemptions and non-compliance are not routinely reported or explained

Information on exceptions and other exclusions is rarely made public — Victoria’s
Scrutiny of Acts and Regulations Committee provides one of the few examples of
transparency on this. The granting of exemptions is required to be made public in
around half of Australia’s jurisdictions but, in practice, the Commission was able to
find public information on exemptions granted only in the Commonwealth and
Victoria. Compliance with review requirements foreshadowed in RISs or required
due to non-compliance with RIA requirements is similarly not systematically
monitored or reported in most Australian jurisdictions.

Further, only the Commonwealth, COAG, Western Australia and Victoria publish
their regulatory oversight body’s adequacy assessments. The only jurisdiction that
publicly provides more than just a flat statement of adequacy is Victoria (for
subordinate legislation), although Queensland is planning to similarly provide more
detailed adequacy advice once its recently revised RIA system is fully operational.

How can RIA be made more effective and efficient?

Creating stronger incentives for governments to demand, and for officials to deliver,
robust policy development processes requires a combination of refinements to the
RIA process and to the implementation of requirements. Key practices which could
promote such improvements are discussed below with leading practices that are
adopted in some jurisdictions listed in table 2. If adopted more widely, these
practices would address some of the shortcomings identified above and thereby
improve RIA effectiveness and efficiency.

Agency and oversight body roles

Giving agencies responsibility for implementation of the RIA process for their
regulatory proposals is likely to improve their commitment to it and reduce
administrative burdens. In practice, this would mean that responsibility for deciding
the level of significance of a proposal’s impacts (and therefore whether a RIS is
required) would ultimately rest with the proponent agency. This currently happens
to varying extent in five of the ten jurisdictions, with agencies taking advice from
their regulatory oversight body. Such an approach is consistent with the risk
management principles inherent in other regulatory areas such as taxation, and is
likely to more efficiently enable the RIA process to draw on expertise and
information presumed to reside in the proponent agency. However, it is an approach
that necessitates clear guidelines on what is a ‘significant impact’ and additional
transparency actions and accountability measures (discussed further below). In

OVERVIEW 13



those jurisdictions with little RIA activity, it may prove to be more efficient for the
oversight body to retain responsibility for determining the need for a RIS.

Where agencies are responsible for determining the need for further analysis of a
regulatory proposal, regulatory oversight body responsibilities could largely
include: provision of advice and training on RIA requirements; assessment of
proposal compliance with the RIA process (including RIS adequacy and reasons for
its assessment); publication of RISs, adequacy assessments, exemptions granted and
reasons on a central register; annual compliance reporting; and monitoring and
reporting on review requirements and implementation.

Targeting of RIA resources

Better targeting of RIA efforts in some jurisdictions may reduce the administrative
burden of RIA processes for agencies and/or help ensure a level of scrutiny for
regulation that is commensurate with its likely impacts. Identified leading practices
include:

« broad and clear specification of RIA criteria to better enable determination of
whether RIA requirements apply (or exceptions are possible) and when impacts
are likely to be sufficiently significant to trigger a RIS;

o where RIA requirements do apply, a presumption that a RIS is required, unless
demonstrated that impacts are not significant (accompanied by a streamlined
preliminary assessment process) — New South Wales and Victoria have a
variant on this approach for their subordinate legislation;

. a streamlining of preliminary assessment processes — for proposals subject to
RIA, the completion of a basic pro forma checklist, such as that used in
Queensland, may be sufficient to determine the likely significance of impacts
(and need for a RIS) and to provide a record of the basis for the decision taken;

« minimising inefficient duplication by using previous consultation and impact
analysis such as that provided through discussion papers, ‘green papers’ or
comprehensive and rigorous reviews conducted as a basis for a regulatory
proposal — New South Wales and Victoria have guidelines on use of other
studies and the approach taken in Western Australia of allowing alternative
documents to substitute for a consultation RIS could reduce unnecessary
duplication;

« in reviewing existing regulations, greater targeting of resources toward those
with highly significant or uncertain impacts, thematic grouping of regulations for
review, and the review of related subordinate and primary legislation as a
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package, would help ensure effort is commensurate with potential benefits and
that there is proportionate scrutiny of regulations under review.

Two-stage RIS approach

The Commission considers that consultation should occur throughout the policy
development process, consistent with COAG-agreed best practice principles, and
that this would be enabled by a two-stage RIS approach. At a minimum, the first
stage would involve publication of a consultation RIS to inform stakeholders of the
policy problem and proposal objectives, canvass a range of possible options and
provide preliminary information on likely impacts, expected consultation processes,
and implementation intentions. The second stage would draw on consultation to
finalise impact analysis and inform stakeholders and decision makers.

The two—stage RIS approaches adopted under the COAG and Western Australian
RIA processes are good models for consultation and transparency. Adoption of a
similar approach (but with less information provided to stakeholders in the first
stage) is under consideration by the Australian Government.

Despite some deficiencies in implementation for COAG and Western Australian
regulatory proposals, the two-stage approach encourages: early integration of the
RIA process into policy development; timely engagement with stakeholders; scope
to demonstrate consideration of stakeholder views; and enhanced transparency
through publication of both a consultation and final RIS. Successful implementation
of such an approach requires commitment to transparency and sufficient time and
opportunity for stakeholders to respond to both the options presented and estimates
of likely impacts.

RIS content

While regulatory proposals in all jurisdictions could benefit from greater attention
to the implementation of RIS requirements as specified in jurisdiction guidelines,
there are practices in some jurisdictions which may be particularly useful for
engaging stakeholders on likely regulatory impacts.

o The inclusion of an explicit competition statement in RISs, as under the
Victorian and Tasmanian RIA processes, regardless of whether a competition
impact is evident, may facilitate implementation of the COAG Competition
Principles Agreement in development of new regulation.

o Greater attention in RISs to implementation costs, and monitoring and
compliance issues, would alleviate some stakeholder concerns (such as those of
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local governments implementing state regulation and states and territories
implementing COAG regulatory proposals) that these issues are not adequately
considered during the development of regulation. Victoria’s RIA guidance
material, which notes that full compliance should not be assumed, is a useful
first step in this direction.

o COAG-—agreed best practice of nominating the option which generates the
greatest net benefit for the community, is an important element of sound
analysis, increasing the usefulness of RISs to decision makers.

Enhanced RIA transparency

Transparency in regulation making and review provided by RIA processes
facilitates stakeholder engagement in the development of regulatory proposals,
addresses the issue of non-compliance with RIA and policy development being
largely hidden events, and improves commitment by providing additional incentive
for rigorous analysis of regulatory proposals. The Commonwealth, COAG and
Victorian (for subordinate legislation) RIA processes have a number of leading
practices in transparency, but even in these jurisdictions there is room for
improvement.

Publication of RISs

Publication of all RISs (for both primary and subordinate regulatory proposals), in
an accessible and timely manner, is a basic tenet of an effective RIA process and is
essential for robust policy development.

To be timely, publication of final RISs should occur at the time of the
announcement of the regulatory decision or as soon as practicable thereafter (as
occurs in the Commonwealth and COAG processes). Transparency and accessibility
are greatly enhanced where RISs are made available within each jurisdiction on an
online central register that is maintained by the oversight body, as occurs in the
Commonwealth, COAG, Victorian (subordinate legislation), South Australian and
ACT processes.

Ministerial explanations

There are circumstances in which it is appropriate that ministers make quick
decisions unencumbered by the administrative requirements of a RIA process.
However, to maintain the integrity and commitment to the RIA process more
broadly, it is necessary that there be transparency surrounding such decision
making, including the provision of reasons why the RIA process was not followed
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or an exemption was granted. Around 70 per cent of agencies and seven of the eight
responding oversight bodies reported to the Commission that their RIA process
would be improved if the minister were to provide reasons for proposals that are
non—compliant but nevertheless proceed through to decision makers (figure 4).

Ministerial provision of reasons is currently required for some proposals in Victoria
and is under consideration by the European Commission, the New Zealand
Government, and in the case of exemptions granted, by the Australian Government.

Figure 4 Perspectives on factors which would improve RIA
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Transparency of adequacy assessments and compliance

While two thirds of survey respondents reported to the Commission that RIA
processes would be improved by having oversight bodies formally assess the
adequacy of RISs, fewer were in favour of having these adequacy assessments made
public, as currently occurs under the Commonwealth, COAG, Western Australian
and Victorian (subordinate legislation) RIA processes. However, a number of
submissions suggested that publication of the oversight body’s adequacy assessment
of each RIS would create a stronger incentive for agencies to undertake rigorous
analysis of regulatory proposals.

In addition to these measures, transparency would be further improved if the
adequacy assessment included an explanation of the reasons why the regulatory
oversight body assessed the RIS as not adequate, or any qualifications where the
RIS was assessed as adequate. Victoria is the only jurisdiction which currently does
this (and only for subordinate legislation), although a similar approach is planned
for inclusion in the Queensland RIA process.

More broadly, transparency and commitment to RIA processes would be enhanced
by publicly reporting on compliance with RIA processes on at least an annual basis,
as is currently done by oversight bodies under the Commonwealth, COAG and
Victorian RIA processes. Most oversight bodies already monitor this information
and some produce annual reports that are internal to their government. Hence, as
noted recently by the NSW Better Regulation Office, the additional cost of
publishing annual compliance information is likely to be low.

Accountability and consequences for non-compliance and exemptions

In all jurisdictions, greater attention to accountability in RIA processes would go a
long way toward addressing key stakeholder concerns with governments’ policy
development.

Consequences for non-compliant and exempt proposals

A vital aspect of accountability is the existence of effective consequences for non-
compliance and exempted proposals. Jurisdictions currently range from having no
consequences for an inadequate RIS, to specifying a need for a post implementation
review (PIR) — but with no follow-up consequences for non-compliance with that
requirement — to mandating the early expiry of certain exempt regulations.
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While the availability of PIRs has the potential to weaken motivation to prepare a
RIS in some instances, if implemented rigorously PIRs would be an effective
deterrent against non-compliance. PIRs also stand as a potential means (in the
absence of the RIS) of providing information on new regulation to stakeholders and
provide an opportunity to identify and deal with any regulatory implementation
issues that have arisen. The extent to which PIRs are beneficial will be influenced
substantially, however, by the level of analysis required in a PIR (compared to a
RIS), the timeframe within which a PIR is required, and the consequences for non-
compliance with PIR requirements.

Although not currently adopted in any Australian jurisdiction, the Commission
considers that, as a stronger consequence for non-compliance, it should be a
requirement that PIRs for all non-compliant proposals be conducted through an
independent process (but funded by the agency originally responsible for
compliance). Similar arrangements should also be applied for all PIRs prepared for
exempt proposals with highly significant impacts.

In those jurisdictions where proponent agencies assess the significance of impacts
and therefore the need for a RIS, there is merit in a regular audit of these agency
decisions by the oversight body and, where there is repeated or blatant failure by an
agency to appropriately assess the need for a RIS, removal of the agency’s
responsibility for such assessments for a period of time.

Adding accountability and autonomy to the oversight body role

While a number of jurisdictions have the capacity to more closely monitor and
report on the performance of various aspects of their RIA processes, the
Commission was advised in some jurisdictions that there is little ‘political appetite’
for introducing or enforcing such measures. Nevertheless, basic monitoring,
reporting and auditing have been accepted practice for many government
administrative processes for some years and could be readily extended to RIA
processes. In particular, as an added incentive for oversight bodies to be rigorous in
their RIS adequacy assessments and compliance reporting, their performance could
periodically be evaluated by an independent third party, such as the relevant
jurisdictional audit office. Such practices have been recommended by the OECD
and are implemented in the United Kingdom and the European Union.

A recurring point of debate is the impact that the location and governance structure
of the regulatory oversight body has on the effectiveness and accountability of the
RIA process. Locating the oversight body close to the centre of government is seen
by some RIA stakeholders as affording the body (and the RIA process) greater
authority and credibility, enhancing its ability to more easily bring concerns to the
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attention of government, and reducing the risk that it is ‘out of the loop’ on
upcoming policy proposals. On the other hand, the Commission found (and
submissions claimed) that the central location can make it difficult for the oversight
body to resist government attempts to push through poorly considered regulatory
proposals, to publish RIA compliance information, or to provide critical feedback
on either proposed policy options or the RIA process more generally.

The Commission considers that locating the oversight function in a statutory body
would provide the level of independence, objectivity and transparency necessary to
implement RIA requirements most effectively. The success of such a body also
requires government commitment to keeping the oversight body ‘in the loop’ on
policy development. Where the oversight body function remains located within a
central government department, there would be benefit in strengthening its
autonomy as far as possible, such as through the establishment of a statutory office
holder or other measures which allow direct ministerial reporting, strengthened
governance arrangements and increased transparency.

Regulatory reviews

Systematic requirements for reviews of regulation, including the use of a RIA
framework for all such reviews, and greater monitoring of reviews foreshadowed in
RISs would strengthen RIA’s contribution to regulatory outcomes. The
foreknowledge that there would be rigorous scrutiny of whether claimed costs and
benefits in RISs and underlying assumptions about the effectiveness of regulatory
solutions are borne out in practice, would provide greater incentive for robust RIS
analysis of regulatory proposals.

Reviews also provide an opportunity to revise and refine regulation based on
information not available at the time the RIS was prepared, enable further
examination of areas of regulatory uncertainty, and improve impact analysis for
future regulatory proposals. Embedding review provisions in primary legislation
would particularly strengthen analysis of those proposals which have significant
impacts. For jurisdictions with sunsetting provisions, such scrutiny of subordinate
regulation is already possible.
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Table 2 Mapping of leading practices to issues raised

Issue Leading practice component
Lack of e Limit exemptions to genuine exceptional circumstances
commitment e Responsibility for granting exemptions to reside with head of government not

with responsible minister
e Election commitments subject to RIA requirements
¢ Ministers to avoid closing off on options prior to RIS analysis being undertaken
¢ Minister to provide reasons to Parliament for non-compliance and exemptions
o Additional independence measures for oversight bodies

¢ PIR for non-compliant proposals and exempt proposals with highly significant
impacts to be undertaken through an independent process, paid for by
proponent agency

« Publication of evidence of RIA influence on regulatory outcomes

Administrative e Agencies responsible for assessing significance of proposal impacts and need
burden of RIA for a RIS

process « Provide clear guidelines for exception and exemption criteria and determine
eligibility as early as possible
¢ Streamline preliminary assessment processes
¢ Preliminary assessment processes should not be necessary for exceptions

e Use of agency memorandum of understanding with oversight body on
application of RIA requirements, expectations for RISs and dispute resolution

¢ Group sunsetting regulations thematically or with overarching Act for broad
based review

Proposals with  * All forms of regulations where there is an expectation of compliance to be
significant subject to RIA processes

impacts e Broad threshold significance test that considers positive and negative impacts
bypassing RIA on the community or a part of the community

e Presumption that RIS is required unless impacts shown to be not significant

o Oversight body to monitor and periodically audit agency assessments of need
fora RIS

o Target review resources to regulations likely to have highly significant or
uncertain impacts

Inadequate RIS e Greater consideration in RISs of costs of implementation, monitoring and
analysis for enforcement

some proposals , |ncjyde jurisdiction impacts in COAG RISs, particularly where these vary

across jurisdictions

¢ Include a competition statement in all RISs

e Provide greater guidance on identifying national market implications

o Use greatest net benefit to the community to identify preferred option

¢ RIS adequacy criteria clear in guidance material

¢ All oversight bodies to formally assess all RISs

« Non-compliant and exempt proposals to require a PIR with terms of reference
approved by oversight body

« Provisions for mandatory review in all primary legislation where RIS
requirements are triggered

(continued next page)
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Table 2 (continued)

Issue Leading practice component

Inadequate o Two-stage RIS process (initial consultation RIS and a final RIS) for all
stakeholder regulatory proposals

engagement e Agency to publish reasons where it assesses a proposal as requiring a RIS
Infrequent « No discretionary power to not publish RISs

publication of e Oversight body to publish all final RISs in centralised location at time of
RISs regulatory announcement

¢ Table final RISs in Parliament with legislation

Exemptions and ¢ Oversight body to

non-compliance — collect and publish agency compliance information
not routinely — publish reasons for exemptions and RIS adequacy assessments
reported or

— monitor and report on compliance with PIR requirements and reviews
flagged in RISs

« Cabinet offices to provide RIA information and all adequacy assessments to
Cabinet irrespective of compliance

o Audit of oversight functions by body such as the audit office

explained

22 RIA BENCHMARKING



Leading practices in regulatory impact analysis

Scope of regulatory impact analysis

LEADING PRACTICE 4.1

Subject to appropriate exceptions, outcomes are enhanced where primary,
subordinate and quasi regulation are included within the scope of the RIA process.

LEADING PRACTICE 4.2

To ensure regulations are subject to appropriate scrutiny, the threshold significance
test for determining whether a RIS is required should be specified broadly and
consider impacts — both positive and negative — on the community or part of the
community. To implement this:

o jurisdictions should provide clear guidance to agencies, including a range of
specific examples, to assist in determining whether impacts are likely to be
significant

o where RIA applies, it should be presumed that a RIS is required (as is currently
the case for subordinate legislation in Victoria and New South Wales), unless it
can be demonstrated that impacts are likely to be not significant.

LEADING PRACTICE 4.3

The efficiency and effectiveness of processes for determining whether RIS
requirements are triggered are likely to be enhanced where jurisdictions have
adopted the following practices:

agency self-assessment of the need for a RIS (in consultation with the oversight
body when necessary)

o a preliminary assessment process that ensures only the minimum necessary
analysis is undertaken — for proposals that will clearly impose significant
impacts no preliminary assessment should be required

e Where impacts are assessed as not significant (hence no RIS is required),
reasons for the determination are made public

o in the case of agency self-assessment of the need for a RIS, the periodic
independent auditing of these determinations by the oversight body and in the
event of performance failure, the removal of the agency’s responsibility for
determinations for a period of time.
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Exceptions and exemptions

LEADING PRACTICE 5.1

Subjecting election commitments to RIA requirements enhances the integrity of the
process. Where the requirement for a RIS is triggered, analysis would ideally reflect
the full RIS requirements, but at a minimum include analysis of the implementation
of the announced regulatory option.

LEADING PRACTICE 5.2

Exceptions to RIA are a necessary part of a well-functioning RIA system.
Determining as early as possible in the policy development process whether a
regulation falls within an exception category, helps ensure that RIA resources are
better targeted.

o All categories of exceptions should be set out in RIA guidance material, together
with sufficient information and illustrative examples to assist agencies in
determining the applicability of particular exceptions.

o Where exceptions clearly apply it should not be necessary to conduct any
preliminary impact assessment.

LEADING PRACTICE 5.3

For exemptions from the requirement to prepare a RIS:

o limiting the granting of exemptions to exceptional circumstances (such as
emergency situations) where a clear public interest can be demonstrated, is
necessary to maintain the integrity of RIA processes

o the exemption should not be granted after a RIS has commenced

e independence of the process and accountability requires that responsibility for
the granting of exemptions resides with the Prime Minister or Premier/Chief
Minister and not the Minister proposing the regulation

o publishing all exemptions granted and the reasons on a central register
maintained by the oversight body, and requiring the responsible minister to
provide a statement to parliament justifying the exemption, improves RIA
transparency and accountability.
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Regulation impact statement analysis

LEADING PRACTICE 6.1

The benefits that a RIS provides are enhanced where all feasible options (including
‘no action’) are explicitly identified and assessed and the RIS is timed to inform
decision making. Ministers and decision makers should not close off options for
consideration prior to RIS analysis being undertaken.

LEADING PRACTICE 6.2

Requiring a competition statement in all RISs, irrespective of whether the
regulatory proposal is ultimately assessed as having competition impacts, should
ensure such issues are identified and assessed by agencies.

LEADING PRACTICE 6.3

Regulatory outcomes are enhanced where the option that yields the greatest net
benefit to the community — encompassing economic, environmental and social
impacts (where relevant) — is recommended in RISs.

o Impacts should be quantified wherever possible. Where quantification is not
possible, a qualitative assessment should be undertaken and explicitly included
in the overall assessment of net benefits.

o Stating the reasons an option is preferred, and why the alternatives were
rejected, is regarded as an important element in strengthening RIA.

LEADING PRACTICE 6.4

Greater consideration of implementation, monitoring and compliance issues in RISs
is important for maximising the net benefits of regulation, and would involve:

o inclusion of implementation costs for government (including local governments),
business and the community, as part of the impact analysis

o explicit acknowledgement of monitoring costs

o consideration of the impacts of different compliance strategies and rates of
compliance (as required under Victoria’s guidance material) in the estimation of
a proposal’s expected costs and benefits.
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LEADING PRACTICE 6.5

Greater guidance would assist agencies to identify and consider the national market
implications of regulatory decisions. South Australia’s requirements and guidance
material represent leading practice in setting out the types of national market
implications that should be considered in a RIS.

LEADING PRACTICE 6.6
National reform processes are more likely to work effectively when:

e detail on individual jurisdictional impacts is included in the RIS wherever
possible, particularly where the costs and benefits vary across jurisdictions

o costs of implementation by jurisdictions are included in the RIS wherever
possible

o announcements of COAG and Ministerial Councils on regulatory reforms do not
close off options for consideration prior to RIA being undertaken, but rather, are
informed by RIS analysis.

Transparency
LEADING PRACTICE 7.1

Developing a two-stage RIS — an initial consultation RIS and a final RIS — greatly
improves the transparency of RIA consultation processes and is regarded as an
essential practice to follow.

LEADING PRACTICE 7.2

Measures that promote the transparency of RIA reporting processes include:
o absence of discretionary power as to the public release of a final RIS

o an electronic central RIS register that is easily accessible by the public, with
publication of final RIS documents at the time of the announcement of the
regulatory decision

o the tabling of final RIS documents in parliament with the enabling legislation.
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LEADING PRACTICE 7.3

Measures that promote the transparency of regulatory oversight body adequacy
assessments and annual compliance reporting include:

o making RIS adequacy criteria explicit in jurisdictional guidance material

o publishing RIS adequacy assessments at the time of the announcement of the
regulatory decision, including the reasons why the RIS was assessed as not
adequate, or any qualifications where the RIS was assessed as adequate

o publicly reporting on RIS compliance annually, including overall compliance
results for the jurisdiction, compliance by agency and by proposal.

LEADING PRACTICE 7.4

Where a government introduces regulation which has been assessed as non-
compliant with RIA requirements, transparency entails that the minister responsible
provide a statement to parliament outlining the reasons for the non-compliance and
why the proposed regulation is still proceeding.

Accountability

LEADING PRACTICE 8.1

The accountability of RIA processes is enhanced where, irrespective of whether RIA
requirements have been met, Cabinet offices facilitate the provision of the following
RIA information to Cabinets:

o the RIS for the regulatory proposal (where one was required and was submitted
by the agency)

o the regulatory oversight body’s adequacy assessment of the submitted RIS (or its
advice that the RIS was not completed).

LEADING PRACTICE 8.2

Regulatory oversight bodies that have a greater degree of independence are likely
to operate with more objectivity and transparency in implementing RIA
requirements.

o Ideally, the oversight body should be located within an independent statutory
agency.

o Where the oversight body remains located in a central department, its autonomy
can be strengthened through the appointment of a statutory office holder with
direct ministerial reporting and appropriate safeguards to ensure independence
and objectivity.

OVERVIEW 27



LEADING PRACTICE 8.3

Stakeholder confidence in regulatory oversight bodies is enhanced where their
performance, including their adequacy assessments of RIA and PIR processes, is
periodically evaluated by an independent body, such as the audit office.

Regulatory reviews

LEADING PRACTICE 9.1

Overall RIA processes are strengthened where comprehensive and rigorous post
implementation reviews (PIRs) are required for regulatory proposals which were
either exempted or non-compliant, with:

o the terms of reference for all PIRs approved by the regulatory oversight body (as
occurs at the Commonwealth level)

e for all non-compliant proposals, and for those exemptions which have highly
significant impacts, the PIR being undertaken through an independent process,
paid for by the proponent agency

o the regulatory oversight body publishing PIR adequacy assessments, including
the reasons why the PIR was assessed as not adequate, or any qualifications
where the PIR was assessed as adequate.

LEADING PRACTICE 9.2

In reviewing existing regulations, more efficient use of RIA resources is achieved by
targeting resources at those regulations with highly significant or uncertain
impacts.

All regulatory oversight bodies should monitor and report publicly on regulatory
reviews flagged or required as part of RIA processes. Annual regulatory plans
could be utilised for this, with oversight bodies checking them for adequacy.

LEADING PRACTICE 9.3

Provision for a mandatory review should be included in all future primary
legislation where the associated proposal triggers RIS requirements.

LEADING PRACTICE 9.4

There are likely to be benefits for regulatory outcomes and efficient use of RIA
resources from:

o prioritising sunsetting regulations against agreed criteria, to identify the
appropriate level of review effort and stakeholder consultation
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o grouping related sunsetting regulations for thematic or package review

o Where appropriate, consideration of subordinate regulation in conjunction with
its overarching primary legislation.

Integration
LEADING PRACTICE 10.1

For those agencies which undertake RISs regularly, oversight bodies should
consider establishing a memorandum of understanding (which would be published)
to:

o clarify interpretation of guidelines on what needs a RIS (specific to the
instruments or activity of the particular agency)

o outline what sort of documentation generated by the agency would, in part,
satisfy RIA requirements (such as consultation documents)

e lay out an approach for dealing with disputes between the agency and the
oversight body.

LEADING PRACTICE 10.2

Published evidence of the usefulness of RIA in improving the quality of regulatory
outcomes — including which key aspects are instrumental in achieving this
objective — would help inform refinements and improvements to RIA processes
over time. Victoria has made substantial progress developing and publishing
research in this field.
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1 Introduction

1.1 What is regulatory impact analysis?

Regulatory impact analysis (RIA) is designed to improve the quality of regulatory
decisions by providing relevant information to decision makers and stakeholders
about the expected consequences of different policy options.! As such, RIA
introduces a consistent, systematic and evidence-based framework to the policy
development process. Throughout the report, the Commission will use the term RIA
when referring to the process and regulation impact statement (RIS) when referring
to the resulting document or report. The term ‘regulation’ will be used in the
generic sense to include all common types of regulatory instruments, as defined in
box 1.1.

Box 1.1 Types of regulation
o Primary legislation refers to Acts of Parliament.

o Subordinate legislation comprises rules or instruments that have been made by an
authority to which Parliament has delegated part of its legislative power. These
include disallowable instruments such as statutory rules, ordinances, bylaws, and
other subordinate legislation which is not subject to Parliamentary scrutiny.

e Quasi regulation encompasses those rules, instruments and standards by which
government influences business to comply, but which do not form part of explicit
government regulation. Examples can include government endorsed industry codes
of practice or standards, government issued guidance notes, industry-government
agreements and national accreditation schemes. Whether or not a particular
measure is deemed to be quasi regulation depends on the nature of government
involvement and whether there is a ‘reasonable’ expectation of compliance.

o Co-regulation is a hybrid in which industry develops and administers particular
codes, standards or rules, but the government provides formal legislative backing to
enable the arrangements to be enforced.

The RIS broadly sets out the policy problem, objective and the impacts of a range of
regulatory and non-regulatory options. The RIS can provide a basis for community
consultation during policy development. After government decisions are taken, the

1 Regulatory impact analysis is also referred to in some jurisdictions as regulation impact
analysis, regulatory/regulation impact assessment or impact analysis/assessment.
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RIS can enhance accountability by making the reasons for decisions transparent to
the community. Chapter 6 describes the elements of a RIS in more detail.

An illustrative schematic representation of the RIA process and its essential
elements is provided in figure 1.1. In practice, the progression of RIA processes is
rarely as linear as depicted, instead following a complex sequence of steps that
intertwine with political and stakeholder negotiations, use of other policy
development tools such as ‘green papers’ and other policy—specific reviews.

Transparency

Implementation
and review

RIS published - regulatory oversight body
assessment may also be made public

Implementation of policy

Ex post monitoring and evaluation of
effectiveness and efficiency (Do realised impacts
accord with the RIS? Are revisions needed?)

Figure 1.1 Stylised schematic of the RIA process
Trigger — policy issue, idea, challenge or crisis
Definition Identify prol?lem, objectives and policy .
context — establish case for government action
Identify all options — regulatory and
non-regulatory. Can objectives be achieved
by means other than regulation?
v
Assess impacts of all options
Analysis considered — costs, benefits and distributional Consultation -
effects including appropriate quantification with ,g
_ _ i _ stakeholders g
Design final proposal - |np|ud|ng development — should take "
of enforcement, men|tor|ng/date-gather|ng place throughout g
and evaluation mechanisms the policy c
v development §
Assessment Independent assessment of RIS adequacy process from =
problem 8
Informed Government policy decision identification to %
decision making drawing on RIA analysis implementation |
and review

RIA seeks to ensure that regulations deliver the greatest benefit to the community
relative to the overall costs they impose by providing a better informed, transparent
and evidence—based framework for making regulations. However, RIA is just one of
a range of strategies to improve regulatory decision making, and thus the
effectiveness and efficiency of new and existing regulations. Important
complementary and supporting strategies and tools include: managing and
coordinating regulatory reform; public consultation policies and other measures to
improve transparency and accountability; administrative simplification, red tape
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reduction programs and other mechanisms designed to reduce regulatory
compliance burdens; and reviews of existing regulation.

In principle, better decision making processes should improve regulatory outcomes.
However, in practice, improvements in regulatory outcomes attributable to RIA are
difficult to identify. This is because RIA is just one element in an array of
influences on the policy decision and, in turn, the policy decision is just one factor
(combined with other policies, strategies and institutional arrangements) which
influences regulatory outcomes. Also, there is typically no information on the
decisions and resulting outcomes that would have prevailed in the absence of RIA.

RIA in Australian jurisdictions

The Commonwealth, each state and territory and the Council of Australian
Governments (COAG) (the ‘ten jurisdictions’) have all established RIA processes
for new and amended regulation. The RIA process is typically an administrative
requirement outlined in RIA guidelines and supported by other procedural
documents such as Cabinet handbooks. Some jurisdictions have also set out RIA
requirements in statute for subordinate legislation as listed in box 1.2.

Box 1.2 Legal mandates for RIA

New South Wales Subordinate Legislation Act 1989

Victoria Subordinate Legislation Act 1994

Queensland Statutory Instruments Act 19922
Legislative Standards Act 1992

Tasmania Subordinate Legislation Act 1992

Australian Capital Territory Legislation Act 2001

The interaction of the key elements of RIA with policy development and decision
making processes are represented for each Australian jurisdiction in figures 1.2 to
1.11 at the end of this chapter. The schematics show how RIA processes were
implemented in practice in each of the jurisdictions, as at January 2012. Despite all
ten jurisdictions having similar objectives for their RIA arrangements, there are
marked differences in the practical implementation of these arrangements. These are
discussed in detail in the remainder of the report, but some principal points of
difference follow.

2 As at 21 September 2012, Part 5 of the Statutory Instruments Act 1992, which prescribed
specific requirements for the preparation of RISs for subordinate legislation, was repealed.
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o For some jurisdictions, whether the proposal involves primary or subordinate
legislation, or is a matter to be considered by Cabinet, affects whether RIA
requirements are applicable.

o In several jurisdictions, significance thresholds, consultation and/or analytical
requirements differ depending on whether the proposal involves primary or
subordinate legislation.

o The decision as to whether a regulatory proposal requires a RIS is made by the
regulatory oversight body in some jurisdictions, but is left to the responsible
minister or agency in others.

o Some jurisdictions operate multi—stage RIA processes which can include a
formal initial assessment of significance followed by a one or two stage RIS
process.

« Stakeholder engagement is a formal step in the process in some jurisdictions; in
others, its extent and timing is not specified.

« Not all jurisdictions publish RISs and, of those that do, the timing ranges from
publication at the time of regulatory announcement to some time after legislation
is developed, at the responsible agency’s discretion.

« While there are consequences for failure to implement RIA requirements in most
jurisdictions, they differ substantially as to their nature and impacts.

Of particular note is that in five of the ten jurisdictions (those with RIA
requirements for their subordinate legislation set out in statute), dual RIA processes
are in operation, usually with slightly different requirements. For example, in New
South Wales, a ‘better regulation statement’ (rather than a ‘RIS’) is required for
primary legislation and amending regulations. In Victoria, a ‘business impact
assessment’ (rather than a ‘RIS’) is required for primary legislation. These different
RIA processes are referred to throughout the report where relevant — although for
simplicity, the term ‘RIS’ is used generically to cover the documents produced
under all RIA processes.

1.2 Recent reviews and changes to RIA processes

A number of jurisdictions have undergone comprehensive reviews of their
regulatory processes or made significant changes in recent years (box 1.3). In
addition, several jurisdictions indicated to the Commission that they are awaiting
results from this benchmarking study to inform the direction of their current and
upcoming reviews.
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Box 1.3 Jurisdictional reviews and changes to RIA processes

Australian Government

e In 2012, the Australian Government RIA process and its administration by the Office of
Best Practice Regulation (OBPR) was reviewed by Robert Milliner and David Borthwick.
The review found that, although the Australian Government RIA framework was entirely
consistent with OECD principles, there was ‘widespread lack of acceptance of and
commitment to the RIA process by ministers and agencies’ and ‘substantial
dissatisfaction by all major stakeholder groups’ (Borthwick and Milliner 2012, p. 9). The
review made a number of recommendations intended to increase agency responsibility
for the RIA process and clearly define the role of the OBPR. The final report from the
review was released by Government in October 2012, with the Government’s final
response to the report recommendations to be released after a period of consultation.

« In its review of regulatory reform, the OECD (2010a) found the Australian Government
RIA process to be generally strong. The review made recommendations to enhance the
process, such as increasing accountability of ministers and other authorities.

e The Australian Government RIA process was also revised in late 2006, following the
Regulation Taskforce Report (2006), and subsequently modified further in 2010.

Victoria

e In 2011, the Victorian Competition and Efficiency Commission (VCEC) reported on
priorities for reforms to the Victorian regulatory system (VCEC 2011b). With regard to
RIA, VCEC recommended a move to a single impact assessment process for primary
and subordinate legislation, a broadening in the scope of instruments and sectors
covered, publication of all VCEC RIS assessment letters and a broadening in the range
of options considered in preliminary consultation processes.

e As input into the VCEC inquiry, Access Economics (2010) reviewed the effectiveness of
the Victorian RIS process. Access Economics found the Victorian system performed
well in relation to OECD guiding principles, but identified areas for improvement
including greater emphasis on policy development throughout the RIS process, more
consideration of non-regulatory options and earlier engagement with stakeholders.

New South Wales

« The Better Regulation Office (BRO) released an issues paper in September 2011 which
highlighted scope to improve consistency in the New South Wales regulatory process
across different types of regulation, to centralise notice for RIA consultation, to introduce
a post implementation review process and to publish RIA compliance information.

e The New South Wales system had previously been reviewed by the Independent
Pricing and Regulatory Tribunal (IPART 2006). Recommendations of this review led to
the creation of the BRO and informed the development of the Guide to Better
Regulation (NSW DPC 2009).

(Continued next page)
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Box 1.3 (continued)

Queensland

e The Auditor-General (2011), in following up on a 2009 audit of the Queensland RIA
process, reported the RIA process had been improved to incorporate better regulatory
principles and to apply to a broader range of regulations. Amendments to legislation to
provide appropriate support for the RIA process were recommended.

« In July 2012, the Queensland Office of Best Practice Regulation was established in the
Queensland Competition Authority (an independent statutory authority) to assess the
adequacy of RISs and report on compliance with RIA (QCA 2012). Previously regulatory
oversight was undertaken by the Department of Treasury. Key features of the revised
process are noted throughout the report where relevant.

South Australia

e The Better Regulation Handbook (SA DPC and DTF 2011), introduced a new and more
formalised process for RIA, in line with the 2007 COAG—agreed best practice principles,
and for the first time, outlined RIA requirements in a public document (rather than a
Cabinet Circular) (pers. comm., SA DPC, August 2012).

As detailed in the terms of reference to the Commission’s study, the implementation
plan for the ‘regulation making and review’ reform stream in the National
Partnership Agreement to Deliver a Seamless National Economy (SNE) also
required all jurisdictions to review their RIA processes during 2010 and 2011. In
particular, jurisdictions considered opportunities for enhancing existing
arrangements in areas such as consideration of national market implications,
publication of RISs and fostering cultural change in regulation making.

1.3 The Commission’s study

The Commission was asked to undertake a study to benchmark the efficiency and
quality of RIA processes in the ten jurisdictions, as at January 2012. The full terms
of reference for the study are set out on page iv. The study was added to the SNE
reform stream to move reform focus from ‘principles and the implementation of
better regulatory decision-making processes’ to assessing whether these changes are
delivering improved regulation and identifying the need for further reforms (CRC
2009).

The purpose of the benchmarking study is not to develop a harmonised approach to
RIA processes, but to compare processes and identify leading practice examples
(within Australia or overseas) that might usefully inform consideration for reform
by individual jurisdictions. The leading practices are based, where possible, on the
OECD recommendation on RIA (OECD 2012a) and COAG-agreed best practice
principles (COAG 2007a). These are set out in appendix C.
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The Commission was also asked to assess the practical influence of RIA on the
policy making process by evaluating mechanisms for transparency, accountability
and compliance, identifying evidence where RIA processes have led to improved
regulation and reporting on the extent and timing of ministerial engagement with
the RIA process.

A number of other concerns provided additional impetus for this study. The OECD
(2010a) identified the need to strengthen the contribution of RIA to policy
development, including by improving the quantitative evidence underpinning
decisions and the need for greater accountability arrangements. From its 2010
scorecard benchmarking Commonwealth, state and territory regulation making
processes, the Business Council of Australia (BCA) found that, while there had
been some improvement since the previous 2007 scorecard, recommendations for
improving transparency and accountability that had been made in 2007 had not been
adopted by jurisdictions (BCA 2010). The BCA considered there was scope to
improve Australia’s regulatory model to ‘prevent bad regulation from being made in
the first place’.

Specific concerns raised by the BCA or other business groups — for example, the
Australian Chamber of Commerce and Industry (ACCI 2011) and the Property
Council of Australia (PCA 2011) — include the lack of rigour in impact analysis (in
particular, in relation to regulatory proposals of greater significance), the RIS not
reflecting the resulting regulation, the need for more independent scrutiny of RISs,
inadequate consultation processes and the number of exemptions granted under RIA
processes. Concerns have also been raised about reviews of existing regulation,
including scheduled post implementation reviews and the large volume of
regulation subject to mandatory reviews or sunsetting. These reviews may create
competing demands for skilled RIA resources and impose burdens on business and
community groups (PC 2011).

In preparing its report, the Commission drew on its extensive consultations and on
written submissions (appendix A). The Commission also surveyed regulatory
oversight bodies and agencies subject to RIA requirements, receiving responses
from 69 government officials involved in the RIA process in one or more of the ten
jurisdictions (appendix D). The study further drew on a broad level comparison of
182 RISs completed during 2010 and 2011 from all ten jurisdictions. Finally, the
Commission considered other research and information sources, including analysis
and findings in previous reviews and studies. In particular, this study benefited from
recent research undertaken by the Commission on overseas approaches to managing
regulation (PC 2011, Appendix K). Consistent with the Productivity Commission
Act 1998, the Commission based its assessments on arrangements that are likely to
give the best outcomes for the Australian community as a whole.
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Figure 1.2 Commonwealth RIA and regulatory development

Proposal | Problem identified |
definition |
Options identified and include a regulatory
option *+
Proposal Proposal in an exception Agency notifies OBPR which assesses
analysis & category need for RIS
assessment J, | l
Proposal of minor or machinery Proposal likely to have significant
nature & does not substantially impacts on business
alter existing arrangements or not-for-profit sector
PM grants |
exemption | Agency :
—  seeks :
Exemption | exemption
not granted |~ A
\ 4 :
M——» Agency prepares/ :
— n 3! amendsRIS**
4
OBPR advises onand | :
assesses adequacy of | |
certified RIS i
. 4 L 4 i
[ RIS ‘not adequate’ | | RIS ‘adequate’ | i
A 4 R i -
Proposal withdrawn H :
Proposal ' Proposal goes to Cabinet (either via
approval & Cabinet secretariat or not), sub- '
ot A~y COmmittee or other decision maker,
introduction : with 1-page summary
Regulatory decision announced
Adequate RISs, exemptions and
OBPR assessment of compliance &
H non-compliance published on OBPR|
website
Regulation introduced, accompanied ]
i by RIS
Consequences for L..-..»{ Post implementation review required
RIA exclusions or within 2 years <«

non-compliance

‘Compliant’ with RIA process
----- » ‘Non-compliant’ with RIA process

OBPR Office of Best Practice Regulation PM Prime Minister + Agency may be directed by Minister on which
options to analyse in a RIS for Cabinet or a committee of Cabinet, at any stage up until final assessment of the
RIS by OBPR * Consultation is required at some point and is sometimes undertaken at this stage # Agency
may consult the Small Business Advisory Council.
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Figure 1.3

COAG RIA and regulatory development

Proposal
definition

Problem identified |

| Options identified and include a regulatory option |

2

& does not subs!

Proposal of minor or machinery nature

arrangements

tantially alter existing

Proposal not minor or machinery or it

substantially alters existing arrangements
1

A L4
MC decides regulatory response |s| Proposal maintains or establishes |

restrictions on competition

‘emergency’ measure
|

h 2

Proposal
analysis &
assessment

OBPR ‘post-assesses’ MC
briefing material as sufficient
to replace RIS & comply with

Proposal
approval &
formal
introduction

Consequence
exclusions

guidelines

k4
MC seeks PM agreement
to regulation with ex-post
RIS within 12 months

Proposal to be assessed against
‘Competition Principles
Agreement’

s for RIA

‘Compliant’ with RIA process

h 4

MC chair agency preparesfamends consultation RIS
(including consultation with jurisdiction agencies)

OBPR assesses adequacy of consultation RIS

¥
RIS 'not adequate’] |

) 4
RIS ‘adequate’ |

A 4
Consultation RIS published by MC secretariat &

adequate RISs included on OBPR website
I

Public consultation with opportunity for submissions

Y

MC chair agency prepares/amends final RIS
(including consultation with jurisdiction agencies)

| OBPR assesses adequacy of final RIS |

¥
| [ RIS “adequate” |

A7
L [RIS ‘not adequate’
v

Proposal & OBPR advice go to MC for final decision

Y

_I—*

Two or more jurisdictions request
independent review of RIS (if dissatisfied

with process or analysis)
]

MC defers its decision & commissions review

|
Review report to MC
for final decision

Cabinets

Final decision, OBPR assessment & review
report (where relevant) provided to jurisdiction

| Regulatory decision announced |

Adequate RISs and OBPR assessment of
compliance published on OBPR website

[

| Model bill or regulation created |

States/territories prepare

jurisdiction legislation/regulation

related own

| Ex-post RIS reguired within 12 months |

» ‘Non-compliant’ with RIA process

OBPR Office of Best Practice Regulation MC Ministerial Council
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New South Wales RIA and regulatory development

Figure 1.4
Proposal I Problem identified |
definition |
IOptions identified and include a regulatory option *
Regulatory proposal not Regulatory proposal
intended for Cabinet or intended for Cabinet or
ExCo ExCo
I
A 2
Proposal falls into an ‘exempt’
category in better regulation
guidelines & RIS is not required under
SLA (amending instrument or + ‘L
schedule 384) -
Proposal likely to Proposal likely
be insignificant to be significant
¥ ¥ v
Proposal relates to primary Proposal relates to new & Proposal relates to primary
legislation or an instrument under sunsetting regulation, by-law, legislation & amending  |....., )
SLA for which a RIS is not rule or ordinance under SLA regulations i
P | required (amending instrument or |
roposa
analysis & schedule 3) | RIS required under SLA |
assessment |
¥ Agen(!; prepares ¢ Y !
Agency to prepare RIS (as per H
No further minute to decision SLgA} w?’th a[cjjdiﬁonal mat(eriarIJon Agency prepares/amends BRS * il i
action maker (Cabi_nei or consultation & proposal i
under RIA ExCo) with justification, to meet better
required | |demonstration of better regulation principles *
regulation principles
RIS published on agency website
& advertised as per SLA
requirements *
L
Agency provides BRO _
with additional information BRO advises on & assesses RIS/
to satisfy better regulation BRS for com_pllanc_:e ‘f"”‘h better
principles regulation principles
A
Y _ L 4 H
RIS does not RIS/BRS complies BRS does not i
comply with better with better comply with better i
regulation regulation regulation i
principles principles principles
Y A 4
v .
Premier veto of proposal passing IR :
to Cabinet or ExCo
Administrative policy or Cabinetor ExCo
instrument not requiring approve proposal for regulation
approval of the NSW Governor |
is approved by decision maker o
Regulation introduced
Proposal ¥ I
approval & -
formal LRC assesses RISs BRS DUbI'ShEd.
i i for subordinate legislation on sgency wabsite
introduction with links from BRO website

‘Compliant’ with RIA process
“““ » ‘Non-compliant’ with RIA process

BRS better regulation statement BRO Better Regulation Office ExCo Executive Council LRC Legislative
Review Committee SLA Subordinate Legislation Act 1989 * Consultation is required to be undertaken on a
draft RIS and during development of a BRS. It is sometimes undertaken at one or more of these stages.
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Figure 1.5  Victoria RIA and regulatory development

| Problem identified

Proposal T
definition | Options identified and include a regulatory option }
T
Agency scrutinises and evaluates options via cost benefit
framework & preliminary consultation
Proposal I
analysis & =
assessment rpposal re!ate:_s to Proposal relates to
primary legislation

subordinate legislation
I

L 4
Proposal falls into an ‘
‘exempt’ category under
the SLA \

h J
Economic or social burden
on sector of public is likely
to be significant

Effect on business and/or | | Effect on business and/or
competition is not likely to| | competition is likely to be
be significant significant

v : Y
Minister seeks exemption to Agency seeks exemption to RIS process
BIA process from Premier from Premier in ‘special circumstances’

Exemption v v ; Premier's Minister’s

granted with Exemption Agency prepares/amends Agency prepares/modifies . exemption exemption
exemption || not granted Exemption . .
ificat BIA RIS not aranted granted with | [granted with
EENCEIe ™ 9 exemption | | exemption
v certificate certificate
‘ VCEC advises on & assesses BIA | | VCEC advises on & assesses RIS |
i ¥ v
: | BIA ‘adequate’ | IBIA ‘inadequate’ * RIS ‘inadequate’ * ‘ RIS ‘adequate’ |
v i
VCEQ issugs cel_‘tiﬁcate Minister agrees to
noting satisfaction or release of RIS
concerns, to attach to BIA ;
submission h 4
RIS published with proposed draft
: regulation & VCEC advice attached
‘ Public consultation ‘
Agency modifies proposal &
documents consultation process
Minister certifies adequacy of RIS &
consultation processes & provides competition
H policy certificate & statement of reasons for
final direction of regulatory proposal
v v
Proposal submitted to Cabinet/ Proposal submitted to Governor in
Committee Council
Proposal v l
approval & ’ Bill introduced into Parliament ‘ I Regulation gazetted
formal

introduction Review by Scrutiny of Acts and
Regulations Committee

RIS for proposed regulation to
commence within 12 months

Consequences for
RIA exclusions

‘Compliant’ with RIA process
------3='Non-compliant’ with RIA process

VCEC Victorian Competition and Efficiency Commission BIA business impact assessment SLA Subordinate
Legislation Act 1994 * An ‘inadequate’ assessment is not made until a final draft is presented to VCEC. The
Victorian Guide to Regulation and the SLA allow for BIAs and RISs to proceed without an adequate
assessment to demonstrate compliance with RIA requirements.
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Figure 1.6  Queensland RIA and regulatory development
Proposal | Problem identified I
definition T
| Options identified and include a regulatory option |
I
Proposal - -
analysis & |Agency commences Regulatory Principles Checklist (RPC)|

assessment v

Proposal excluded
from RAS system

L 4

Prepare Preliminary Impact
Assessment (PIA)"

I
v ¥

| Impacts likely to be insignificant | Impacts likely to be significant

Treasury advises on RPC, PIA # | | Treasury advises on RPC, PIA # |

Consult with Treasury #

Agency completes RPC of RPC
only in relation to exclusion ]
A4
Agency seeks Treasurers
exemption from RAS

i—‘—*

|
|Agency completes PIA & further parts

Exemption granted Exemption not
with exemption ranted
certificate g
v ¥
Treasury _)l Agency prepares draft RAS |
advises on S
draft RAS #

|
Cabinet approves draft RAS
for public consultation

Public consultation on draft
RAS

v
Agency completes RPC,
PIA (including, if relevant,

l Agency completes RPC & |

basis for Treasurer's finalliRes
exemption)
Final RAS Final RAS
meets RIA does not meet
criteria RIA criteria

l Minister endorses RPC & |

final RAS
Proposal Proposal to Cabinet, Governor-in- |-
approval & Council, or other decision maker
formal I
introduction
Regulation introduced
Scrutiny of Legislation Committee
considers consistency of
subordinate regulation with
Statutory Instruments Act 1992

Consequences for Postimplementation review | o
RIA exclusions or required within 2 years

non-compliance

‘Compliant’ with RIA process
----- » ‘Non-compliant’ with RIA process

RPC Regulatory Principles Checklist PIA Preliminary Impact Assessment RAS Regulatory Assessment Statement * Some
consultation may also be undertaken at this stage # From July 2012, the provision of advice on RASs and assessment of
RAS adequacy is undertaken by the Queensland Office of Best Practice Regulation, rather than Queensland Treasury.
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Figure 1.7  Western Australia RIA and regulatory development

Proposal | Problem identified |
definition I

| Options identified and include a regulatory option I

v
Minister applies for Treasurer's
exemption from RIA process
P P Agency undertakes Preliminary Impact

¥ L 4 Assessment (PIA) #
Exemption Exemption | [

granted not granted PIA submitted to RGU for assessment of
significance
I
A 2
Proposal is in an exception Proposal not excepted
category to full PIA from full PIA requirement
requirement # |

h 2 h 4
Impacts on business, consumers or
economy likely to be significant

Impacts likely to be insignificant

| RIS required

I

Minister applies for Treasurer's
exemption from RIS

Y_Y Y
No further action under Exemption Exemption Agency prepares/amends consultation
RIA required granted not granted RIS

RGU assesses consultation RIS

v

RIS ‘inadequate’ | | RIS ‘adequate’ |

| A—

Consultation RIS published with RGU
Compliance Assessment Notice on
agency & RGU website
|

Y

Proposal
analysis &
assessment |

Consultation |

I

Agency prepares/amends decision RIS |

I

RGU assesses decision RIS |

RIS ‘inadequate’ | [ RIS ‘adequate’ |

RGU issue Compliance Assessment
Notice

Proposal Proposal & RGU Compliance
approval & Assessment Notice go to decision maker
formal T

introduction |

Decision announced |
Y
Bill introduced or regulation gazetted;
related decision RIS published with RGU Compliance
Assessment Notice on agency & RGU website

Consequer_lces for Post-implementation ‘Compliant’ with RIA process
RIA exclusions review within 2years | ... » ‘Non-compliant’ with RIA process

RGU Regulatory Gatekeeping Unit PIA Preliminary Impact Assessment # For proposals likely to be in a RIA ‘exception’
category, a shortened version of the PIA may be submitted to RGU.
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Figure 1.8  South Australia RIA and regulatory development

Proposal | Problem identified |
definition [

Options identified and include a regulatory option

|F'roposal not intended for Cabinetl | Proposal intended for Cabinet |
Proposal has significant Proposal likely to Proposal likely to Proposal has significant
impacts on business, have nil or minor have nil or minor impacts on business,
community or environment impacts impacts community or environment
[
¥ [ 2 v
| Proposal requires RIS } Proposal subject Proposal requires _
’ urgent Proposal requires RIS
to exemption . ;
implementation

v
Consultation not required i .
(not practical or Public consultation

appropriate to consult)

Agency prepares RIS &

may undertake

consultation A 4 —)IAgency prepares/amends RIS |
i Obtain waiver from

Cabinet Office

Impact assessment agencies
& Cabinet Office assess RIS #

Proposal RIS ‘inadequate’ RIS ‘adequate’
analysis & (Cabinet Office (Cabinet Office
assessment : does not sign-off signs-off on

: on proposal) proposal)

Agency appeals to Minister for
Manufacturing, Innovation &
Trade to override Cabinet
Office assessment ##

Proposal to decision Proposal to Cabinet
maker for decision
Proposal
approval & | Bill introduced or regulation gazetted |
formal [
introduction o -
1 > | Regulatory decision announced |
3

Final RIS (where it exists) is
published on website of the Economic
Development Board *

Consequences for
RIA exclusions or

! Cabinet Office advises OEDB * if accepted proposal
non-compliant

v needed a RIS but had no RIS or an inadequate RIS
proposals RIS to be
completed within v
12 months

OEDB * determines red tape costs of proposal &
requires agency to find offsetting savings to meet red

‘Compliant’ with RIA process tape reduction target

----- » ‘Non-compliant” with RIA process

OEDB Office of the Economic Development Board # Four impact assessment agencies, see table 3.2. ## Appeals go to the
Chair of the Competitiveness Council (this function does not apply since 1 July 2012) * Since January 2012, responsibility
for red tape reduction and offsets has been moved from the OEDB to the Cabinet Office.
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Figure 1.9 Tasmania RIA and regulatory development

[ Problem identified |

Proposal I
definition [ Options identified and include a regulatory option |
[
|Agency prepares Statement of Intent & submits to Economic Reform Unit (ERU) |
I
\ 7 L 4
Proposal relates to primary legislation Proposal relates to subordinate legislation |7
l I
A J ] ﬁ
ERU gives agency ‘in-principle’ assessment Proposal not Proposal likely to be Proposal likely o
of proposal & significance of impacts expected to impose in an exempt impose significant
significant burden category burden, cost or
l [ | disadvan]tg,qe

Minister submits proposal to Cabinet with

ERU ‘in-principle’ assessment ERU gives agency ‘in- ERU gives agency ‘in-
I principle’ advice that a principle’ advice that a
RIS is not required RIS is required

Cabinet gives approval for draft legislation I ]

¥
Proposal Draft regulation prepared |<7
analysis & !
assessment Draft legislation to ‘ER‘L.J for final
assessment of significance
I
* Y Pro osalgssessed as Y v X
Impacts Proposal assessed :Jikel i restrict Proposal Proposal Proposal assessed as
assessed to as likely to have com e);ition or have assessed as not assessed as imposing a significant
be not minor negative mg'or TEEERE | Imposing a exempt bu_rden. Ellelr
significant impacts on business | | . ) gath significant burden disadvantage
I impacts on business
I A
Agency prepares/amends Agency prepares/ amiizzyc‘;;esflltr:tisén
Minor Assessment amends consultation RIS
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Figure 1.10 Australian Capital Territory RIA and regulatory development
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Figure 1.11 Northern Territory RIA and regulatory development
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2

Efficiency and effectiveness of
regulatory impact analysis

Key points

Regulatory impact analysis (RIA) requirements across Australia all have a
reasonably high degree of consistency with OECD and COAG guiding principles.

There is, however, little concrete evidence of the effectiveness of RIA in Australia in
improving regulatory decision making or the quality of regulation. This reflects

— the difficulty of attributing outcomes to RIA when other factors are also likely to
have had an influence

— in some jurisdictions, the relative newness of the RIA systems

— more generally, a lack of any systematic effort in most jurisdictions to gather the
required evidence.

Nevertheless, evidence from Victoria suggests that benefits attributed to its system
may have substantially exceeded costs and anecdotal evidence from other
jurisdictions provides examples of the positive contribution of RIA.

But there is also evidence that RIA is failing to deliver on its potential. Some lack of
integration of RIA early in policy-development processes, poor consultation, and
bypassing of requirements for some high impact regulations, are key concerns.

There is scope for all jurisdictions to improve on the design of their systems through
adoption of leading practices from Australia and overseas. Transparency of RIA is a
particular weakness in most jurisdictions, with the publication of the regulation
impact statement (RIS) and compliance information common areas for
improvement.

However, the contribution of RIA to better regulatory outcomes has been inhibited
as much by poor implementation and enforcement of existing processes as by
specific aspects of design.

Participants raised concerns about the quality of RISs. Common areas for
improvement are the consideration of regulatory and non-regulatory alternatives; the
assessment and comparison of costs and benefits; and the discussion of how
proposed regulations are to be implemented and reviewed.

Although costs of RIA are substantial, they are likely to be small relative to the
benefits of improved regulation that RIA can potentially deliver. That said, there is
scope to improve the efficiency of RIA with better targeting of resources according
to the likely impacts of proposals.
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2.1 Introduction

The Commission was asked to benchmark the efficiency and quality of RIA
processes in Australia and to assess the effectiveness and efficiency of key features
of these processes. The Commission’s definition of the key concepts of efficiency,
quality and effectiveness is provided in box 2.1.

Given the rationale for, and objectives of, RIA outlined in chapter 1, RIA systems
can be considered effective if there is evidence that they have contributed to
improvements in regulatory decision making and, ultimately, the quality of
regulatory outcomes. In order to make judgments about efficiency, the costs of
preparing RISs and other costs associated with RIA systems need to be taken into
account as well as the benefits.

This chapter uses a variety of indicators to assess RIA effectiveness and efficiency.
These indicators are based on case study and anecdotal evidence and stakeholder
perceptions drawn from submissions and meetings, a survey of agencies engaged in
RIA activities, and the Commission’s own assessment of the documentary output of
RIA processes.

Box 2.1 Efficiency, quality and effectiveness

Efficiency, quality and effectiveness are interrelated concepts. For the purposes of this
study the Commission defines efficiency in terms of achieving given objectives at least
cost or getting the best outcomes with given inputs. A quality RIA system is a system
that is well designed and implemented, generating ‘good’ outcomes. Thus, a quality
system is also an effective system in that it is successful in achieving its objectives. A
broad definition of quality also encompasses an efficiency element in that an effective,
but unnecessarily costly, RIA system would not be considered a quality system. On the
other hand, an efficient system will not necessarily be the highest quality system
because trade-offs usually need to be made between quality and cost.

For convenience, generally in this report the Commission has used the terms quality
and effectiveness somewhat interchangeably and, importantly, considers that an
effective and efficient RIA system is also a quality system.

In addition to assessing the overall contribution of RIA to improving policy
development processes and regulatory outcomes across jurisdictions, the
Commission endeavoured to identify key aspects of RIA processes which may
explain differences between jurisdictions in the effectiveness and efficiency of RIA
processes. In particular, the terms of reference direct the Commission to identify
leading practices — that is, the measures and design characteristics that are most
likely to assist in achieving the objective of more efficient and effective regulations.

50 RIA BENCHMARKING



Strengths and weaknesses of the various aspects of RIA and possible leading
practices that jurisdictions might consider adopting are discussed more fully in the
following chapters. However, by way of comparison, examples of key positive
features and areas for improvement in each jurisdiction are listed in the annex to
this chapter. This is not intended to be comprehensive, but rather illustrates
differing aspects of the RIA processes across jurisdictions.

There are at least some features of the RIA processes in each jurisdiction which the
Commission regards as a leading practice. But in all jurisdictions, there is also
considerable scope for improvements that are likely to enhance the efficiency of the
processes for both oversight bodies and agencies and the effectiveness in delivering
improved regulatory outcomes. In addition to the positive practices adopted in one
or more of the jurisdictions (as noted throughout the remainder of the report),
consideration could be given to adopting some of the leading practices that are not
currently a feature of any of the RIA systems in Australia (these relate, in particular,
to transparency and accountability of RIA processes).

2.2 How effective are RIA processes?

The contribution of RIA processes to better decision making, regulatory outcomes
and ultimately community welfare can be assessed by considering whether these
processes have made a significant difference beyond what would have happened

anyway.

A fundamental problem is the difficulty of establishing the nexus between a RIA
process (or even more so, individual aspects of RIA, such as particular
accountability arrangements) and improvements in the quality of regulation.
Typically, a range of regulatory policies, strategies and institutional arrangements
are likely to play a part. It is also generally difficult to determine what would have
occurred if the particular regulation were not implemented or if a different
institutional framework existed — would a process without formal RIA have mostly
resulted in selection of the same options or very different outcomes?

The Commission’s framework for assessing RIA performance

A starting point for benchmarking RIA processes is the identification of what might
be considered to be best practices for RIA. COAG has agreed on a number of
best-practice principles for regulation making and the OECD has provided
substantial guidance over many years (appendix C). For example, the OECD
Council recently approved the Recommendation of the OECD Council on
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Regulatory Policy and Governance (OECD 2012a), advocating particular practices
for RIA. Neither COAG nor the OECD, however, suggest a single best practice
model for RIA.

Overall, the Commission found that the RIA requirements across Australia all have
a reasonably high degree of consistency with the OECD and COAG guiding
principles. While a detailed assessment against these principles is provided in the
remainder of the report, this chapter highlights key areas where improvements may
be necessary in jurisdictional system design.

The Commission also looked beyond system design to consider how well RIA
processes have been implemented in practice. A range of performance indicators are
used to evaluate the contribution of RIA processes. These are discussed under the
following headings:

« Influence on policy development and regulatory outcomes

« Is RIA being undertaken when appropriate?

« Quality of analysis

« Capacities to undertake RIA

« Transparency and community understanding of regulatory issues

« Effectiveness of RIA process oversight

Influence on policy development and regulatory outcomes

The best measure of the contribution and effectiveness of RIA is the extent to which
it has actually influenced policy development, regulatory decision making and
ultimately the quality of regulatory outcomes. In principle, RIA may make a
positive contribution in a number of ways (box 2.2).

Any change to the policy (or recommended option) during the course of the
development of the RIS, or the RIA process more broadly, is only prima facie
evidence of the influence of RIA. Further information is required to verify the
extent to which RIA was the actual cause of a change. The clearest evidence of RIA
influence would be any direct public reference by decision makers to the role played
by RIA, for example, the persuasive analysis of a RIS influencing the policy option
chosen, or more generally evidence that decision makers are demanding good
quality analysis before making decisions.
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Box 2.2 How can RIA influence policy development and regulatory
outcomes?

Changing the regulatory culture within departments and agencies — by, for
example, improving awareness amongst regulatory officials of key regulatory quality
issues and ensuring greater emphasis in policy development processes on
consultation and consideration of the costs and benefits of regulatory and non-
regulatory alternatives.

Stopping poor regulatory proposals or facilitating the removal of regulations —
by providing the evidence and analysis during the policy development process that
leads to the withdrawal of a proposal for new regulation or the removal of an existing
regulation, for example by:

« providing a better understanding of the nature and magnitude of the problem

e causing a reconsideration of the appropriateness of the policy objective to be
achieved

« identifying a non-regulatory solution to a problem that generates greater net benefits
for the community

« demonstrating that the status quo is a better solution to the problem.

Where regulation is found to be justified, influencing the design of the regulation so
as to increase net benefits — either by improving effectiveness, narrowing coverage,
reducing stringency or otherwise reducing unnecessary compliance costs.

Discouraging agencies from putting forward poor proposals in the first instance —
RIA can also create a disincentive for government agencies to put forward regulatory
proposals that would be unlikely to withstand rigorous scrutiny:

... the mere presence of an evaluation, along with an evaluation process, may prevent
agencies and others from adopting economically unsound regulations in the first place. This
deterrent effect will not appear in most statistical analyses, but is nonetheless real, and
indeed, could be the most important function of economic analyses. (Hahn and
Tetlock 2008, p. 79)

In practice, such evidence is rarely publicly available and few studies have
attempted to systematically estimate the impact of RIA on actual regulatory
decision making in Australia. However, case study examples and anecdotal
evidence from oversight bodies, agencies making regulation and decision makers
can provide insights into specific revisions to regulatory proposals or other changes
to outcomes that may have resulted from the RIA process.

Even where RIA has been effective in improving the quality of information
available to decision makers on the consequences of different policy options, this is
not sufficient to ensure that better regulatory decisions are actually made. Decision
makers may, for political or other reasons, not adopt the option recommended in a
RIS.

RIA EFFICIENCY AND 53
EFFECTIVENESS



Views from the Commission’s surveys

The majority of agencies surveyed by the Commission reported that RIA has not
merely replaced policy development processes that would otherwise be undertaken,
but that it has led to a more systematic consideration of costs and benefits and has
improved decision makers’ understanding of impacts. Amongst oversight bodies,
there was also widespread agreement that RIA has led to a more thorough analysis
of the nature of the problem, and consideration of a broader range of options, than
would otherwise have occurred.! Less than half the oversight bodies and a smaller
proportion of agencies also agreed that RIA had influenced regulatory decisions not
to proceed with a regulatory action, by demonstrating that either the status quo or a
non-regulatory option was preferable or had influenced the design of a regulation by
demonstrating that a particular option was more effective or efficient.

The Commission’s survey also provided some insight into perceptions about the
effectiveness of RIA in improving the quality of regulation. Overall, regulatory
oversight bodies in Victoria and in the Northern Territory estimate that between 10
and 30 per cent of regulatory proposals were modified in a significant way or
withdrawn because of RIA processes, while oversight bodies in all other
jurisdictions, and nearly all agency respondents, estimated the proportion to be less
than 10 per cent. COAG proposals were more likely (than those of individual
jurisdictions) to be reported by agencies as having been altered because of the RIA
process.

The oversight bodies in New South Wales, Victoria, Western Australia, the
Northern Territory and the ACT considered that overall the RIA process in their
jurisdiction had been effective in improving the quality of regulation. The oversight
bodies in these five jurisdictions and in Tasmania considered that RIA has also been
effective in reducing unnecessary impacts. The perceptions of agencies about the
influence of RIA were less positive with around 40 per cent agreeing that RIA had
been effective in improving the quality of regulation and a similar proportion
agreeing that RIA had been effective in reducing unnecessary impacts of regulation.

Examples of RIA influence in Australia

With the exception of Victoria, there appears currently to be no systematic reporting
of instances of proposals significantly changed as a result of RIA. The Australian
Government has reported this information in the past. The Office of Regulation

1" The Office of Best Practice Regulation (OBPR), as the regulatory oversight body for both the
Commonwealth and COAG, did not complete the perception based survey questions as they
considered that such matters represent policy questions for government.

54 RIA BENCHMARKING



Review (ORR — the predecessor to the OBPR) reported that in 2004-05, the
preferred option within a RIS changed in 14 per cent (10 out of the 71) of RISs
which were prepared and considered by decision makers (PC 2005).

In the context of the number of regulations that have been subjected to RIA
processes, the Commission identified relatively few concrete examples of RIA
influence (box 2.3). Although, in addition to public examples, oversight bodies in
every jurisdiction and a few individual agencies that the Commission met with had
confidential examples of proposals pulled from Cabinet agendas or changed
substantially because of RISs.

Conversely, it is also easy for stakeholders to identify numerous examples of poor
regulatory outcomes, notwithstanding the existence of RIA systems (see, for
example, Australian Food and Grocery Council, sub. 5, Plastics and Chemicals
Industries Association, sub. 8 and Institute of Public Administration Australia
(IPAA) 2012).

While some of these examples may have bypassed the RIA process (including some
granted a formal exemption), in other instances ineffective application of the RIA
process or decision makers’ lack of regard for the RIS content has failed to stop
poor regulation being made. In the view of a number of participants, this includes
some recent examples of major national reform processes, including in relation to
the development of uniform occupational health and safety laws (chapter 6).

Some participants submitted that the RIA process focuses more on some types of
regulatory impacts than on others and that this can adversely influence the
regulatory outcome. For example, the Consumer Action Law Centre (sub. 16, p. 2)
point out that in their experience, ‘the RIA process tends to focus more heavily on
the costs regulation will create for business than on the less tangible benefits that
regulation will provide or on the cost to affected groups of retaining the status quo.’
Similarly, the Western Australian Local Government Association (sub. 6)
considered that RISs do not adequately assess social and environmental impacts.

However, the claims made in submissions about the quality of regulatory outcomes
need to be interpreted with a degree of caution. In some instances, such as where no
RIS was undertaken for significant reforms, participants’ claims of poor regulatory
outcomes may be legitimate. In other circumstances, claims of poor regulatory
outcomes may simply reflect the poor implementation of an otherwise
well-considered option, or alternatively, that the chosen approach does not accord
with participants’ preferred approach.
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Box 2.3 Examples of the influence of RIA in Australia

Proposal stopped, withdrawn or removed

The Regulatory Gatekeeping Unit in Western Australia (RGU WA) reported, in its
response to the Commission’s survey, that preliminary impact assessment or RIA had
been effective in stopping some regulatory proposals, some at a very early stage:
For a number of proposals, the case for regulatory change fails at this early [preliminary
impact] assessment stage, without resort to the more rigorous assessment required through
a Regulatory Impact Statement ...
In ... [the 2010-11] reporting year, RIA resulted in savings to business of $43.1m with two
proposals not proceeding to the decision maker ...
In 2011-12, early RIA examination of two proposals revealed costs that could be avoided if
amendments were made to the original policy. Assessment of one proposal showed that
there would be regulatory duplication resulting in costs to Government of approximately
$150,000. This proposal was changed to address regulatory costs. A second proposal was
subsequently amended following a preliminary examination under RIA, resulting in savings
to consumers of almost $4 million. (Western Australian response to PC RIA Survey 2012,
regulatory oversight body survey)

Do Not Call Register (Cwith) — following release of the RIS and consultation, ‘the
Government did not proceed with the policy to extend the register to business numbers
as the regulatory cost far outweighed the benefits of the proposed regulation’
(Australian Chamber of Commerce and Industry (ACCI), sub. 2, p. 3).

Bookmaking related registration fees (Vic) — the Government decided not to proceed
with a proposal to introduce a registration fee for ‘key employees’ of bookmakers.
(Victorian Competition and Efficiency Commission (VCEC) 2011a, p. 54)

Public Health and Wellbeing Regulations 2009 (Vic) — after discussions with the
VCEC, and the development of estimated costs as part of the RIS process, the
Department of Health decided not to proceed with a proposal to extend existing daily
water testing requirements (amongst other regulatory controls) for public swimming
pools to private pools in multi-dwelling buildings. This was because the expected
benefits were not anticipated to exceed the expected costs. The RIS estimated the
incremental cost saving associated with removing this part of the proposal to be $3.1
million per annum or $25.8 million over 10 years. (Abusah and Pingiaro 2011, p. 8)

Design of regulation improved

Graduated Licensing System for new drivers (Vic) — VicRoads began considering the
RIS ... early in the process of developing the proposal. After initial discussions with the
VCEC and further analysis of different options, VicRoads decided to change the
proposal from requiring a Statutory Declaration with the submission of all learner log
books to simply requiring the completion of a form in the log book. This decision
reduced the expected costs imposed on learner drivers by $4.84 million over 10 years.
(Abusah and Pingiaro 2011, p. 8)

(continued next page)
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Box 2.3 (continued)

Petroleum Regulations (Vic) — remade (sunsetting) regulations provide ‘greater
flexibility to firms to meet their obligations by moving from a prescriptive to an outcome
based regulatory framework ... and ‘reduce the number of “consents” firms are

required to obtain ...” (VCEC 2011a, p. 54)

Second-hand Dealers and Pawnbrokers Regulations (Vic) — while preparing to
remake the sunsetting regulations, the Department of Justice considered the impacts
of various elements of the existing framework. The sunsetting regulations contained a
requirement for second-hand dealers and pawnbrokers with computerised
record-keeping systems to produce a daily printed and sequentially pre-numbered hard
copy of all transactions. The costs of this requirement were estimated in the RIS to be
around $2.1 million per annum and $17.5 million over 10 years. After discussions with
Victoria Police on the costs and benefits of the existing approach, the Department
decided not to require a daily print-out of transactions. (Abusah and Pingiaro
2011, p. 8)

Taxi driver standards (WA) — proposed legislative changes were significantly
amended during the RIA process, following feedback from SBDC [Small Business
Development Corporation], to reduce the cost impacts for small business (SBDC,
sub. 25, p. 4)

Proposed changes to mineral royalties (Tas) — input from industry resulted in ‘a more
equitable apportioning ... of the components of the royalty payment points ...
(Tasmanian Parliamentary Standing Committee on Subordinate Legislation (SCSL),
sub. 3, p. 4)

Other examples of impact on policy development

The RGU WA indicated that preliminary impact assessment is effective in flagging
those proposals that have insufficient information on the problem or issue to be
addressed, unaligned objectives (and therefore regulatory options) and inadequate
consultation or outcomes that are unsupportive of the recommended regulatory
proposal. (PC RIA Survey 2012)

The officers undertaking RIA in the Victorian transport portfolio (sub. 17, p. 3) provided
two examples (development of the Owners Corporation Act and Graduated Licensing
for Motorcyclists) where early integration of the RIA framework, including consultation
at various stages of the process, had influenced policy development, for example by
identifying and clarifying issues, and contributing to a better understanding of problems
and the impact of solutions.

Lessons from other studies

There is a significant body of official reports and academic literature that has
attempted to evaluate aspects of the performance of RIA systems (mainly in the
United States, United Kingdom and European Union), although the main focus has
been on the quality of RIA documents (appendix E).
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Where studies have sought to assess the actual contribution to policy making and
regulatory outcomes, the findings have been mixed, ranging from a marginal effect
or no effect to a significant positive impact, in particular cases. However, even
where positive impacts have been found, evidence of any significant general impact
on policy outcomes is weak.2

As with the evidence presented in this report, the studies have mostly been based on
case study or anecdotal information, including the perceptions of officials and
decision makers drawn from interviews and surveys. Some studies have taken a
more systematic quantitative or statistical approach (see, for example, Sobel and
Dove 2012; Farrow and Copeland 2003), to try to determine how much any overall
observable change in outcomes corresponds with a particular process or feature.

Overall, a review of these studies reinforces the difficulty of finding any conclusive
evidence that would enable better outcomes to be attributed in any systematic way
to RIA. However, the limited evidence of the influence of RIA does not necessarily
demonstrate a lack of impact. Rather, it may largely reflect methodological
difficulties and an inability to collect the necessary information (for example, due to
confidentiality of that information). However, to some extent it also reflects a
failure to draw on information, that is potentially available, that would shed light on
the effectiveness of RIA.

Nevertheless, the OECD has for many years (see for example, OECD 2002)
reported widespread agreement amongst regulatory management officials that RIA
‘when it is done well’ reduces the number of low-quality and unnecessary
regulations, improves the cost-effectiveness of regulatory decisions, increases the
transparency of decisions, and enhances consultation and the participation of
affected groups. However, it also acknowledges non-compliance and quality
problems associated with the implementation of RIA and that ‘the results of many
reviews of the effectiveness of RIA suggest mixed success with influencing the
quality of individual regulations’ (OECD 2009b, p. 3).

International experiences show that there can be divergence between what is
accepted as sound regulatory policy in principle and what happens in practice:

It is thus paramount to ‘mind the gap’ between principles and practice. Regulatory
policies are often well defined on paper but putting them into effective practice is
proving more elusive. Tools and processes may be defined at a strategic level, but
considerable work is then needed to give them concrete substance at the practical level

2 See for example — Australia (Carroll 2010, Carroll et al. 2008, Deighton-Smith 2007); United
Kingdom (NAO 2010a, Russel and Turnpenny 2009); United States (Shapiro and Morrall 2012,
Morgenstern 2011, Hahn 2010, Farrow 2000); Europe (European Parliament 2011, European
Court of Auditors 2010, Renda 2010).
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of policy and law making. This appears to be especially true of ex ante impact
assessment. (OECD 2011, p. 19)

This gap between policy and practice can lead to a number of potential problems,
including: wasting scarce review resources; breeding cynicism within business and
government about the value of RIA processes and reviews; and, by giving the
appearance of a rigorous review, giving unwarranted legitimacy to poor or
unnecessarily burdensome regulation. Radaelli (2009, p. 13) refers to one possible
view of RIA as an example of ‘symbolic politics’ — governments send signals to
the business community that ‘something is being done’ and invest in symbols of
evidence-based policy. In a study of the United Kingdom’s RIA process, Boyfield
(2007, pp. 9, 11) noted RIA was viewed by some stakeholders as a ‘bureaucratic
sham’, treated ‘as a bolt on extra designed to justify a regulation’ rather than being
used to shape and inform policy formulation. More generally, Renda (2006)
concluded:

Evidence from other international experiences as well as from the past EU experience
reveal that it is preferable to not have RIA, than to have a bad one. (p. 135)

Other studies report a general trend toward deregulation or less restrictive and
prescriptive regulation, but according to Hahn (2010, p. 267) ‘it is not clear that
regulatory evaluation has had much of an impact on these trends’. Moreover,
Baldwin (2005, p. 14) finds that RIA ‘has a more limited capacity to deliver smarter
regulation than is often appreciated’. The OECD (2011, p. 25) notes that RIA has
mostly been designed for command and control regulations and the ‘increasing use
of performance-oriented regulations and regulatory alternative[s] provide
substantial challenges to the effectiveness of RIA’. Deighton-Smith (2008)
considers that RIA can discourage consideration of more imaginative and
innovative (and therefore more difficult to analyse) regulatory alternatives. Some
critics of RIA suggest that it can actually have detrimental impacts on the quality of
regulations because it ‘devalues the benefits of regulation and hence leads to
insufficiently protective regulations’ (Shapiro and Morrall 2012, pp. 1-2).

Is RIA being undertaken when appropriate?

The RIA process should ideally commence as soon as an agency identifies a
problem that it considers might require regulation that could potentially have
significant impacts on the community or a part of the community.

Regulation should be defined broadly to include all new or amended regulatory
instruments or other instruments where there is an expectation of compliance
(chapter 4). The broad application of RIA removes the incentive for agencies to
favour one instrument over another on the basis of it being subject to RIA or not.
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Targeting of RIA resources

Given the significant costs of undertaking RIA (see below), the targeting and
prioritising of effort and resources to those regulations where impacts are most
significant and where the prospects are greatest for improving regulatory outcomes,
1s particularly important to ensure RIA efficiency.

All jurisdictions have broad categories of regulation that fall outside the scope of
RIA. These vary between jurisdictions and the Commission has not sought to make
an assessment of the appropriateness of individual exception categories. Generally,
there appears to be a clear rationale for these exceptions, but in some instances there
could be greater clarity provided regarding their scope and applicability. For
example, in determining whether the common exception for ‘regulatory proposals
previously assessed’ applies to a specific proposal, agencies might be unclear as to
how recent the previous assessment needs to be and what criteria the previous
assessment needs to meet. There are some more ad hoc exclusions (‘carve outs’) at
the Australian Government level, negotiated with individual agencies, which until
recently, lacked transparency (see chapter 5 and OBPR sub. DR35).

Tests of significance are used in nearly all jurisdictions to identify and exclude
those regulations that are likely to fall below a threshold at which RIA is likely to
be cost effective. The nature and extent of the initial screening that is required to
determine whether threshold significance tests are met differs across jurisdictions.
Queensland, Western Australia and the Northern Territory have formal processes of
preliminary impact assessment (PIA). Some stakeholders identified scope for the
efficiency of these processes to be improved, for example by not requiring PIA
where a proposal very clearly triggers the need for a full RIS (chapter 4).

In those jurisdictions where oversight bodies are consulted in relation to all
regulatory proposals, it is important that the costs imposed on the proponent agency
and the oversight body are the minimum necessary. Reducing the administrative
burden for agencies and the oversight body can increase the cost effectiveness of
RIA systems.

Clearer guidance on regulation subject to RIA, the scope of exceptions and how
significance tests should be interpreted, can potentially reduce the extent to which
oversight bodies are required to be consulted on proposals that are either not subject
to RIA or do not trigger the requirement for a RIS.

For the majority of proposals, the completion of a basic pro forma checklist may be
sufficient to make a judgment on the need for a RIS and to provide a record of the
basis for the decision taken. Further information or impact analysis may only be
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necessary in a small proportion of cases where further evidence is required to clarify
the significance of the impacts.

Some RIA systems (for example South Australia) reduce the burden further by
allowing agencies, in the first instance, to self-assess whether a RIS is required.
This approach can facilitate more effective integration of RIA and the necessary
cultural change within agencies. It recognises that it is the agency’s responsibility to
undertake RIA and it should generally have the best understanding of a regulatory
proposal’s impacts and the necessary technical expertise or knowledge to assess
whether a RIS is required. Greater use of self-assessment is consistent with the risk
management approach adopted in other regulatory areas, such as taxation. As in
those areas, additional accountability measures need to be implemented to ensure
agencies have sufficient incentive to comply (chapter 8).

It is also important that once the requirement for a RIS is triggered, that the
resources devoted to undertaking the analysis are commensurate with the likely
impacts of the proposal. This is one aspect of the quality of analysis discussed
below.

Proposals with significant impacts are bypassing RIA

A number of stakeholders have identified regulatory proposals with significant
impacts that are bypassing RIA requirements (see for example, Master Builders
Australia (MBA), sub. 19 and ACCI, sub. 2). There are a number of explanations
for proposals with significant impacts not having a RIS or escaping RIA altogether,
including:

« the agency and/or oversight body do not adequately consult with stakeholders to
correctly gauge the importance of a regulatory proposal

« the responsible Minister chooses to take the proposal to Cabinet notwithstanding
its non-compliance with RIA requirements

« in the case of quasi regulation, it simply ‘slips through the cracks’, for example
because:

— it is not submitted to Cabinet (WA State Government, sub. 24)
— of the difficulty (and cost) of tracking such regulation

— in some instances, of the uncertainty surrounding what is deemed quasi
regulation

« an exemption is granted.
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Of greatest concern, however, is the perception that in some jurisdictions proposals
(often politically contentious) with highly significant impacts are more likely not to
be subjected to adequate RIA than other less significant proposals, either because:

« they are more likely to be granted an exemption from the process by the Prime
Minister, Premier, Treasurer or relevant delegated officer, or

« where no exemption is granted, it is more likely that a RIS will nevertheless not
be prepared at all for proposals with highly significant impacts or that the
analysis in the RIS will be assessed as inadequate.

There is very little RIA compliance data available that allows a comparison to be
made of compliance rates for highly significant proposals relative to other
proposals. However, the Australian Government OBPR (and previously the ORR)
did publish such detailed information over several years, up to 2009-10. For the
three years 2007-08 to 2009-10, the proportion of proposals for which adequate
impact analysis was undertaken for proposals with highly significant impacts (25, 0
and 60 per cent, respectively) was substantially lower than the equivalent
proportions for all other proposals (89, 85 and 81 per cent).3 In more recent years
(based on Commission estimates), it appears that less than 40 per cent of proposals
with highly significant impacts had a RIS.

It is appropriate that the circumstances that would justify an exemption or waiver
are limited (such as to emergency situations where a clear public interest can be
demonstrated) so as to constrain the degree of discretion in granting such
exemptions. Further, where an exemption is granted, best practice would suggest
that there be transparency in the reasons for granting the exemption and ultimately,
transparency on the likely impacts of the proposal.

Lack of integration of RIA into policy development processes

There is also concern amongst stakeholders that RIA processes are often not
effectively integrated, or integrated early enough, in the policy development
process. The Commission was provided with numerous case study examples of
regulations where RIA was conducted, but it commenced too late to integrate proper
consultation processes or to have any real influence on policy development. Since
RIA provides an assessment of regulatory and non-regulatory alternatives, it is

3 Proportions were calculated by the Commission based on OBPR published data (OBPR 2008a,
2009, 2010) on compliance and exemptions granted, for the more significant proposals, in each
of the three years. The OBPR changed its terminology for more significant proposals, using the
term ‘highly significant’ in 2007-08 and the term ‘major regulatory initiatives’ in 2008-09 and
2009-10, but the Commission understands that the methodology for classifying such proposals
did not change.
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important to integrate it at an early stage of the process — ideally as soon as it is
considered that regulation may be necessary (chapter 10).

It is apparent that the RIS is often written after a decision has been made and
effectively becomes an ex post justification for that decision. Over 60 per cent of
respondents to the Commission’s survey of government agencies identified this as
one of the main barriers to using RIA to better inform policy development. RISs
were described by some stakeholders as being ‘retrofitted’ or as an ‘add-on extra’.

While there was evidence of some COAG RISs also being written after a decision
had been taken (for example, MBA’s concern about the National Occupational
Licensing System (sub. 19)), the Commission gained the strong impression that the
essential elements of RIA are firmly embedded in the regulation development
processes of at least some COAG ministerial councils (Standing Council on Energy
and Resources), as well as in some of the national standard setting bodies (such as
the Australian Building Codes Board; Australian Transport Commission; Food
Standards Australia New Zealand), and independent Commonwealth agencies (for
example, Australian Securities and Investments Commission).

Strong political commitment, effective training and guidance, and appropriate
incentives/sanctions and accountability mechanisms can play a part in ensuring
successful integration of RIA more generally (chapter 10).

Application of RIA to reviews of regulation

Australian jurisdictions employ a range of approaches to periodically reviewing the
stock of regulation to ensure that it remains necessary, effective and efficient.
Consistent with OECD guidance (OECD 2012a), the RIA framework should
generally be applied when conducting such reviews. In practice, the extent to which
RIA is required when conducting such reviews varies across jurisdictions and also
depends on the nature of the review or the regulation’s impacts (chapter 9).

The large volume of sunsetting instruments that require review is placing an
increasing burden on review resources in some jurisdictions. The Commission
recently noted, for example, that the very large number of sunsetting
Commonwealth legislative instruments due for renewal ‘could place an
overwhelming burden on departments and agencies and the OBPR’
(PC 2011, p. LD).

In such circumstances there is an increased risk that instruments will be remade
without adequate impact analysis or proper consultation with stakeholders. At the
same time, some agencies noted there are many examples of regulations that are
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integral to the operation of a particular sector of the economy, but which must
nevertheless be subjected to rigorous stakeholder consultation and agency review
before being remade. There are also concerns that reviews of subordinate legislation
are being conducted in an uncoordinated and inefficient manner — for example,
related regulations are reviewed separately and subordinate regulation is reviewed
in isolation of the relevant primary legislation, thereby constraining the
improvements that can be considered.

The Commission notes only around one quarter of the respondents to the survey of
agencies consider that sunsetting has made a substantial contribution to improving
regulatory quality and more than 40 per cent consider that sunsetting requires too
great an investment of resources for the benefits achieved.

Given the potentially large investment of RIA resources associated with sunsetting
reviews, it is essential that the processes for determining the timing and scope of
reviews consider ways to improve review efficiency (chapter 9).

Quality of analysis

While good quality impact analysis does not guarantee better regulatory decision
making and more effective and efficient regulatory outcomes, it is generally
accepted that higher standard RIA and associated consultation is more likely to have
an influence on decision making than poor standard RIA. Renda (2010, p. 23)
considers that ‘the precondition for making RIA a success is to “first make it
good” ...” Indeed, a poor RIS could have a detrimental impact on the quality of
outcomes (for example, by presenting inaccurate analysis that wrongly suggests one
alternative is preferable to another). On the other hand, it may be hard for decision
makers to ignore the recommendations of very rigorous RISs.

When determining the depth of analysis or the resources that should appropriately
be devoted to data collection, agencies must take into account the likely impacts of
the regulatory proposal and also the extent to which the analysis has the potential to
add value to or influence the policy development process. As noted in the COAG
guidebook:

The likely benefits of obtaining and analysing additional information should always
exceed the costs of so doing. Better information often reduces the uncertainty
surrounding estimates, however, if a proposal is already known to be clearly viable or
unviable, the pay-off from obtaining extra information may be negligible.
(COAG 2007, p. 25)

And, importantly, detailed analysis in a RIS with, for example, the use of extensive
quantification, does not necessarily imply quality or rigour.
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An elaborate and detailed analysis of a problem that has been wrongly conceptualised
may well be worthless.

But a ‘back of the envelope’ analysis of a problem that has been thought through
correctly will, at the very least, be a helpful first step. (COAG 2007, pp. 25-26)

Box 2.4 Alternative approaches to assessing the quality of RISs

Compliance rates — what proportion of RISs are assessed by oversight bodies or
ministers (where responsible for certification) as adequate/inadequate? The value of
this approach to assessing RIS quality relies on the quality of the adequacy
assessments that are made (Harrison 2009). Moreover, its use is often limited by the
lack of publicly available information on compliance. The level of monitoring and public
reporting of compliance with RIA requirements in Australia varies substantially across
jurisdictions (chapter 3), with the Commonwealth, COAG and Victoria having by far the
most systematic reporting.

Scorecard/content analysis — this approach is based on an objective ‘yes/no’
checklist of RIS features and analytical content. The key advantage of this approach is
that it does not require a detailed knowledge of, or assessment of the appropriateness
of, assumptions, methodologies, calculations, or about the accuracy of results. The
main disadvantage of this approach is that a RIS can score well but still be of poor
quality. Nonetheless, since the questions generally used in scorecards are quite basic,
a RIS with a low score is unlikely to be of high quality.

In-depth qualitative assessments of RISs — usually based on individual case
studies, this approach can allow judgments to be made about the actual quality and
rigour of the analysis. It is, however, more subjective and requires much more time to
conduct. Hence, this approach is generally only feasible for examining a small sample
of RISs and is therefore not particularly well suited to studies involving multiple
jurisdictions.

Ex post review of RISs — actual regulatory impacts and outcomes are compared with
those predicted in the RIS as the basis for assessing the accuracy of the estimates and
the appropriateness of assumptions and methodologies. However, a limitation with
such comparisons is that there will very often be other explanations for discrepancies
between ex ante and ex post measures of costs and benefits. This would include, for
example, the extent to which the implemented policy has deviated from the design, as
specified at the time the RIS or other policy changes adopted after the RIS was
completed. Hahn (2010) also points out that as long as the reviewer is not the same as
the original author of the RIS, some of the difference could be explained by different
assumptions being made or the same data being interpreted differently. Even where
the original analyst conducts the ex post review their views and judgments regarding
the same evidence may evolve over time.

The quality of the RIS document can be assessed using a variety of indicators and
analytical approaches (box 2.4). A small number of Australian studies and a more
significant number of overseas studies have assessed RIA quality using mainly
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scorecard analysis, to a lesser extent qualitative assessments and in a few cases ex
post reviews. Overall, the findings have been disappointing, with most studies
revealing significant deficiencies in the quality of analysis in RIA documents and,
in many, little evidence of improvement over time. A summary of the key findings
of a selection of these studies is provided in appendix E.

For this study, the Commission undertook its own content analysis of 182 RISs
from all jurisdictions. While some RISs stood out as being very comprehensive,
participants raised significant concerns with the quality of some other RISs,
providing a number of examples of analysis they considered to be deficient. Based
on its own analysis and the views of stakeholders, the Commission identified
common areas for improvement in RISs, including: a clearer identification and
assessment of the nature and magnitude of the problem and the rationale for
government intervention, more comprehensive consideration of wider range of
alternative options; more systematic assessment of costs and benefits and greater
consideration of implementation and enforcement of regulatory proposals
(chapter 6).

Is RIS analysis proportionate?

The Commission found, based on its assessment of RISs, that generally the level of
analysis appears to be broadly correlated with the significance of a proposal’s
impacts. However, this was not always the case. The Commission saw examples of
RISs for relatively minor proposals that seemed to contain a disproportionately high
level of analysis (many of these were for sunsetting regulation) — this is consistent
with the observation of the Centre for International Economics that ‘full RISs are
often required for proposed regulatory changes which do not target significant
economic problems’ (sub. 14, p. 7). There were also examples of proposals with
more major impacts where the impact analysis did not appear to be significantly
more detailed or rigorous than some lesser proposals and, as discussed, some
important regulatory changes are escaping the RIA process altogether.

It is also important that inefficient duplication of previous consultation and impact
analysis is avoided. In certain cases, elements of the RIA process will have
effectively been satisfied through earlier policy development processes. This could
include, for example, extensive consultation in relation to discussion papers, ‘green
papers’ and the like, or in some cases comprehensive and rigorous reviews may
have been conducted and form the basis of a regulatory proposal. The RIS should
appropriately be able to draw on the review findings and supporting evidence —
this could include, for example, evidence on the nature and magnitude of the
problem and the justification for a regulatory response.
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In certain cases where reviews have been conducted it may be appropriate to waive
altogether the requirement to prepare a RIS — this could be limited to those
instances where the review met certain criteria for independence and rigour of
analysis and only to those cases where the government’s proposal is substantively
consistent with the recommendation of the review (chapter 5). Even where a RIS is
still required, the evidence and analysis contained in an earlier review report would
generally make the preparation of the RIS document more straightforward.

Capacities to undertake RIA

In around half of the jurisdictions, responsibility for assessing whether the RIS
requirements are triggered rests with the agency sponsoring the regulation.
Furthermore, in all jurisdictions, as is generally the case overseas, responsibility for
preparing the RIS rests with the agency. This improves ‘ownership’, contributes to
cultural change and integration of RIA into decision making, and enables the
process to draw on expertise and information presumed to reside in the sponsoring
agency.

Some agencies, particularly in smaller jurisdictions, consider that there is a shortage
of personnel with the skills required to undertake RIA (chapter 10). In many
agencies where very few RISs are prepared, it is typically the case that an officer
having completed a RIS will not be involved in the preparation of another for
several years, if at all. Therefore it can be difficult for agencies to maintain the skills
acquired.

More generally, systematic and ongoing efforts are required to educate those
responsible for RIS preparation. This includes not only developing the necessary
skills and knowledge of essential methodological and data collection issues, but also
an understanding of the purpose of RIA and the need for it to be integrated into
policy development processes. While agencies are utilising consultants where there
are deficiencies in in-house expertise, effectiveness and efficiency of RIA will be
enhanced where the involvement of consultants provides an opportunity for skills
transfer. Good practices in RIA training, guidance and capacity building are
discussed in chapter 10.

Developing the necessary competencies within agencies to undertake RIA is
potentially a very important contributor to its effective integration into policy
making and the preparation of better quality RISs. However, the Commission notes
that in some cases it is the larger central agencies (that could be expected to have
the resources and skills required), which have poor records of compliance with RIA
requirements — emphasising that commitment to the process is also essential.
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Transparency and community understanding of regulatory issues

The transparency in regulation making and review provided by RIA processes can
improve accountability and reduce the risk of regulatory capture by particular
interest groups. It can also facilitate the development of better options and better
designed regulation by providing information to decision makers and an opportunity
for stakeholder input. Moreover, by providing a framework for involving
stakeholders in the policy development process and communicating relevant
information to decision makers and the community, RIA can go some way to
alleviating the risk of communities not accepting policy decisions and their
regulatory outcomes. There are many examples of policies that have been well
developed and involved considerable thought and analysis but, for want of good
consultation and communication, have led to a public backlash and come to be seen
as regulatory failures (IPAA 2012).

In responding to the Commission’s survey, half of the oversight bodies and just
over 40 per cent of agencies considered that the RIA process in their jurisdiction
had, by building stakeholder awareness and support for the decision made,
influenced regulatory decisions or the quality of regulation.

Consultation is a particularly important aspect of transparency and it is vital that it
is conducted effectively. Like all elements of RIA, it should also be proportionate to
the likely impact of a regulatory proposal. All Australian jurisdictions have a
requirement that those affected by significant regulatory proposals be consulted
during the policy development process.

Examples of good practice consultation were highlighted in submissions and
meetings with stakeholders, and the two stage approach to RIA consultation used in
COAG, Queensland and Western Australian processes was identified as facilitating
improved stakeholder input. However, a number of concerns about consultation
were also raised (chapter 7). Participants commented, for example, that sometimes
consultation either does not occur or occurs too late when the opportunity to
influence the regulatory outcome is limited. In some jurisdictions, the relatively late
stage that consultation on the RIS usually occurs may explain the typically small
number of submissions received.

Some consultation was also considered inadequate in terms of the range of
stakeholders consulted, the time allowed for feedback or the extent to which views
were taken into account in developing the final proposal. Instances of poor
consultation practice, not surprisingly, appear to be more common when agencies
are under pressure to develop a regulatory response to a problem very quickly.
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One indicator of the effective contribution of RIA to transparency is the increasing
number of references in several jurisdictions to RISs in public debates on regulatory
issues, for example by politicians, industry stakeholders, review bodies and the
media. In particular, there has been a significant increase in such references to
Australian Government RISs since these became available on a central RIS register.
In those jurisdictions that either do not publish RISs or have not facilitated easy
access to RISs, transparency has been seriously hindered.

The way RIA is communicated to decision makers is also very important. Clear
communication of the analysis, options and impacts, and the use of executive
summaries, can facilitate its contribution to informing decision making.

Effectiveness of RIA process oversight

Each jurisdiction has a government body tasked with oversighting the operation of
its RIA process (chapter 3). Although, ultimately, responsibility for the quality of
RISs must rest with sponsoring agencies, clearly it is also vital that oversight bodies
are adequately resourced and the staff have the necessary skills and expertise to
provide sound and consistent advice to agencies and to assess RIS quality.

In South Australia and the Northern Territory several agencies contribute to the
performance of the oversight function. This allows specialist expertise residing in
those agencies to be drawn on to assess the adequacy of RISs and broadens the
involvement of agencies in working toward quality policy development processes.
The Commission does not, however, have sufficient evidence to determine whether
the ‘committee-style’ oversight model is more effective than a single body with sole
responsibility.

Oversight body involvement in the RIA process can be influential, as noted in some
of the examples of RIA-attributed policy changes outlined above. Generally,
however, it is difficult to disentangle the relative contribution of different factors in
influencing changes to policy outcomes. Responses to the Commission’s survey of
agencies were fairly positive about the contribution of oversight bodies in their
jurisdictions with respect to two key aspects of their roles:

« Around 60 per cent of respondents considered that the oversight body had been
helpful in improving the quality of draft RISs.

« 70 per cent of respondents considered that provision of oversight body advice
and assessments had been timely.

In addition, performance information provided in VCEC and OBPR annual
reporting (see, for example, VCEC 2011a and OBPR 2011a) suggests a high level
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of satisfaction with the training and advice provided by these oversight bodies. Both
these bodies regularly survey agencies undertaking training or preparing RISs to
obtain feedback on perceptions on the quality of the service the oversight body
provides, a practice others might consider adopting.

The perceptions of agencies about oversight body performance need to be
interpreted with a degree of caution. There can be an inverse relationship between
objectively better performance by the oversight body and the extent to which the
agency perceives that performance as being of high quality. This is because an
agency will often be motivated to get a RIS prepared and cleared with the minimum
resource commitment and in the shortest time. Thus, the performance of an ‘easy to
please’ oversight body, whose expectations with respect to the standard of analysis
in the RIS are relatively low, might be rated more highly than an oversight body
whose standards are perhaps more appropriately set higher and are perceived to be
less easy to deal with and to create more work for the agency.

On timeliness of advice, allowing the oversight body too little time to assess and
make comments on RISs makes meaningful review, especially of complex RISs,
difficult, but too long a time period may impose unwarranted delay. There needs to
be some flexibility and utilisation of triage mechanisms to ensure proportionality
and cost effectiveness, but also appropriate incentives for oversight bodies to work
efficiently. Periodic review of their performance by an independent body
(chapter 8) could provide such incentives.

While, overall, the evidence presented to the Commission does not suggest
widespread dissatisfaction about the effectiveness of RIA process oversight, some
concerns were raised, which suggests possible areas for improvement.

« Agencies in several jurisdictions suggested that on occasions oversight bodies
had been inconsistent in their advice or that the advice and expectations with
respect to the level of analysis appeared to vary depending on the particular
officer an agency dealt with.

o« On occasions it was felt that the costs of additional analysis (sometimes
necessitating the engagement of a consultant) demanded by oversight bodies
outweighed the benefits (Officers undertaking RIA in the Victorian transport
portfolio, sub. 17; PC RIA Survey 2012).

« A concern raised both by agencies and business groups relates to the subjectivity
involved in decisions about whether or not the RIS requirements are triggered.
Agency questioning of the judgment of the oversight body typically related to
being asked to prepare a RIS where they considered the impacts were not
significant enough to warrant one (WA Department of Transport, sub. 12). On
the other hand, industry groups raised instances of agencies not being asked to
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prepare RISs when the impacts of the proposal were considered to be significant
(Accord Australasia, sub. 26; ACCI, sub. 2).

o The need in some instances for greater efficiency and discipline in the provision
of comments on RISs, to ensure expectations are made clear earlier in the
process of engaging with the agency and unnecessary iterations are avoided
(Department of Climate Change and Energy Efficiency (DCCEE) 2012).

« Some stakeholders suggested that the analysis in particular RISs was deficient
and should not have been cleared as adequate by the oversight body. Others went
further, saying the oversight body acts as a ‘rubber stamp’ or is ‘not able to
identify or challenge many of the key assumptions contained within the analysis’
(CropLife Australia, sub. 7, p. 3).

However, any suggestions that oversight bodies may be passing RISs too easily
need to be reconciled with the contrary view expressed by several agencies that
oversight bodies are often too demanding with respect to the standard of analysis
(and in particular the level of quantification) they require. It should also be
recognised that even with a significantly increased investment of time and resources
for checking the adequacy of RISs, there will always be some shortcomings in the
analysis that will be difficult for oversight body staff to detect, and ultimately the
quality of the analysis is the responsibility of the proposing agency.

2.3 Costs of RIA

To evaluate the overall efficiency of RIA processes, it is necessary to focus on the
costs of those processes as well as the benefits that they generate. An efficient RIA
process is one that is effective in achieving the objectives of better informed
decision making and more open and transparent government processes, while
avoiding unnecessary costs. In order for a RIA process to be ‘efficient’, it must also
be a cost effective process — that is, be the lowest cost way of achieving RIA
objectives.4

The major sources of costs include those associated with the preparation of RISs
and costs incurred by regulatory oversight bodies in the performance of RIA-related
functions (chapter 3). Other costs of RIA include industry and other stakeholder
participation in RIA-related consultation and the costs of any delays in policy
implementation that can be attributed to requirements to conduct RIA.

4 The converse, however, does not apply — a cost effective RIA process is not necessarily an
economically efficient process — as there may be other approaches that achieve the same
objective but provide higher net benefits.
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Some costs, such as those associated with stakeholder consultation, would generally
be incurred as part of the policy development process irrespective of there being a
RIA process, so the Commission has sought where possible to identify the
incremental or ‘additional’ costs that can be attributed to RIA. Indeed, to the extent
that RIA simply represents good policy development practice that agencies should
be following anyway, it could be argued that none of the costs should really be
considered additional.

Agency costs associated with preparing RISs

The cost of preparing RISs varies greatly depending on many factors, including for
example: the significance and complexity of the issues; the difficulty of obtaining
the necessary data; the extent of consultation (and whether consultation needs to be
conducted in multiple jurisdictions, as in the case of national RISs); and the nature
of any involvement by consultants. The Australian Government Attorney-General’s
Department notes that:

For a complex RIA, the requirements on an agency can extend to requiring a team of
experts across a range of fields e.g. experts in policy development, risk assessment, risk
management, economic modelling and analysis, and technical expertise in a particular
subject matter. (sub. 4, p. 4)

As a result, it is not very meaningful to talk in terms of the cost of a ‘typical’ RIS.
However, based on agency responses to the Commission’s survey, it seems that
costs of an individual RIS can range from as little as $2500 up to around $450 000
(chapter 3).

A shortage of in-house personnel with the skills required to undertake RIA,
particularly in smaller jurisdictions, may increase agency costs. This may, for
example, be a consequence of the longer times taken by agency staff to achieve the
required standard of analysis or the need to make greater use of consultants
(although use of consultants does not necessarily add to cost).

Consultants may be engaged to undertake particular elements of impact analysis or
may prepare a full RIS. Their involvement can include managing stakeholder
consultation through the policy-development process and, for example, organising
meetings and focus groups. However, even where consultants are engaged to
prepare or have input into RISs, the agency responsible for the RIA process will
incur some costs related to the engagement and management of the consultancy. For
example, the Australian Government Attorney-General’s Department submitted that
it incurred approximately $50 000 in staff costs just to undertake the procurement
process to engage consultants for a COAG RIA process (sub. 4).
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Another substantial cost for some agencies is the cost of providing input into COAG
RISs (and conducting associated consultations). For smaller jurisdictions, such as
Tasmania, this can represent the largest RIA-related resource cost.

Costs associated with oversight of RIA processes

Another major source of RIA costs is expenditure associated with independent
oversight of the processes. These costs are covered more extensively in chapter 3
and can include, depending on the jurisdiction, the costs of:

o+ deciding whether proposals require RISs
« providing training and advice on the RIA process
« examining and advising on adequacy of RISs

« reporting annually on agency compliance with the RIA process.

These costs vary substantially across jurisdictions — ranging from less than
$200 000 per annum in the smaller jurisdictions (Tasmania and Northern Territory),
to $3.8 million for the Australian Government Office of Best Practice Regulation
(although its oversight role also extends to COAG RIA).

Differences in costs are largely a function of staffing levels, which in turn reflect the
scope of the body’s activities and aspects of RIA system design, such as whether or
not agencies are required routinely to consult the body on the need to undertake
RIA. A high proportion of the costs are fixed and therefore do not vary directly
with, for example, the level of RIS activity. Thus, calculations of oversight costs per
RIS can vary substantially from period to period depending on the number of RISs
actually completed in that period.

Because of the significant differences across jurisdictions in system design, the
allocation of oversight body costs between functions also varies — for example in
those jurisdictions with a formal preliminary assessment stage a larger proportion of
costs relates to this stage of the RIA process.

Other costs

Other costs of RIA can include the costs to business and other stakeholder groups
that are consulted — for example, costs associated with participation in meetings,
focus groups or public hearings, or devotion of resources to reviewing RISs or
preparing submissions on draft RISs. To the extent that these costs are greater than
consultation-related costs that would be incurred in the absence of a RIA process,
they can be considered to be part of the overall costs of RIA. A number of consumer
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groups indicated to the Commission that the cost of consultation and data gathering
can place considerable pressure on their limited resources — to the point that they
cannot participate in some consultation processes (see for example, Queensland
Consumers Association sub. DR28 and Consumers Federation of Australia,
sub. DR34). In practice, there is very little information on costs of participating in
RIA consultation, let alone estimates for incremental costs of such activity.

In principle, another potentially significant cost of RIA arises from uncertainty or
delays in policy implementation that can be attributed to the requirement to conduct
RIA. Indeed, some stakeholders view the RIA process as yet another study that is
delaying beneficial regulation. The cost of any delay attributed to RIA depends on
the period of the delay and the magnitude of the net benefits associated with
regulatory reform that are deferred. However, the impact of delay could also be
positive, where the selected policy has been improved by the RIA process. The net
benefits of any delay could be substantial if the extended RIA process results in a
particularly poor regulatory decision being avoided. Some stakeholders have called
for minimum consultation periods to allow time to contribute effectively (see for
example Western Australian Local Government Association (sub. 6)).

Overall, there appears to be little evidence of any systemic issues with undue delays
associated with RIA. That said, the Commission was provided, in confidence, with
a few examples of RIA processes for specific proposals that were considered to be
unnecessarily protracted. In some of these cases it was claimed that the oversight
body took too long to provide comments on draft RISs (in one case nearly two
months). It is difficult to form a judgment in individual cases about the reasons for
delays or whether the time taken is justified. The oversight body may, for instance,
claim it was waiting for further information from the agency.

Some agencies advised the Commission that the costs of conducting RIA can, in
some circumstances, discourage agencies from proceeding at all with a regulatory
proposal that they consider would have had net benefits. Alternatively, it was
suggested that rather than not proceeding with a regulation because of the cost of
RIA, some agencies may find ways to avoid the process (chapter 5). Officers
undertaking RIA in the Victorian transport portfolio (sub. 17) are of the view that:

... the requirements of the Victorian Guide to Regulation may be too onerous and
costly which results in the avoidance of the RIA process and diminishes the use of the
RIA process as a policy development tool. (sub. 17)

Are RIA processes cost effective?

The limited information available on the actual costs and benefits of RIA means the
Commission is unable, in this study, to draw a definitive conclusion on the overall
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efficiency or net benefits of Australian RIA systems. Moreover, the Commission is
not aware of any other study that has been able to ‘prove’ that the benefits of RIA
outweigh the costs. This is because of the difficulty, discussed earlier, of attributing
positive outcomes to RIA and therefore of measuring its effectiveness. The OECD
(2009b, p. 18) has commented that ‘[sJomewhat ironically, it is methodologically
difficult to assess the costs and benefits of a RIA system’.

In one of the only detailed Australian studies of the costs and benefits of RIA,
Abusah and Pingiaro (2011) suggested that the Victorian RIA process may have
been a cost-effective mechanism for improving the quality of regulation (box 2.5).
The Department of Treasury (Western Australia) noted that in the first year of
operation, RIA ‘resulted in savings of more than $40 million to the Western
Australian economy’ (sub. DR37, p. 1).

Box 2.5 Study of RIA cost effectiveness in Victoria

Abusah and Pingiaro (2011) estimated that between 2005-06 and 2009-10, the RIA
process achieved gross savings, from reduced regulatory costs, of $902 million (in
current dollar terms) over the 10 year life of the regulations and that for every dollar
incurred by the key parties involved in the RIA process, gross savings of between $28
and $56 were identified. The Commission notes, however, that the study makes the
assumption that changes that occurred during the policy development process could
be attributed to the RIA process. To the extent that any such changes might also have
been made in the absence of RIA, net benefits will have been overstated. The study
acknowledges a number of other important limitations of the methodology, including:

« the analysis did not consider offsetting reductions in benefits that may have resulted
from the changes (for example, removing or reducing regulatory requirements) that
generated the savings in the costs of regulations — although costs savings were
only included where it was considered that the changes to regulatory proposals led
to cost reductions that exceeded the regulatory benefits forgone

« estimated cost reductions are gross savings as they did not include any offsetting
increases in the costs imposed by regulations over the period — it was assumed
that any increases in the regulatory burden would have also occurred in the
absence of the RIA process

« additional benefits likely to flow from RIA, for example, preventing low quality
proposals being put forward in the first instance, are not included in the estimates.

The authors therefore appropriately caution that the overall cost effectiveness measure
is only partial and the results should be taken as indicative only.

Source: Abusah and Pingiaro (2011).

In most jurisdictions, the magnitude of aggregate costs imposed by regulations, or
indeed the costs associated with many major regulations on their own, are typically
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such that RIA costs are small compared to the possible benefits if RIA is effective
in influencing decision making and the quality of regulation. Given the size of the
impacts typically associated with major national reforms, the potential net benefits
of COAG RIA processes are likely to be even higher. In an OECD Working Paper,
Cordova-Novion and Jacobzone (2011) make a similar point:

The cost of a single RIA, even if it can be significant, is often small compared with the
economic magnitude of the issues at stake. The return rate can be remarkable if all the
direct and indirect external effects and savings are taken into account ... (p. 41)

A few studies in the United States, where more comprehensive information on the
costs and benefits of regulations are available, have drawn similar conclusions
about the likely cost effectiveness of RIA (or cost-benefit analysis of regulation):

If the cost of cost-benefit analysis is $25 million ... and if rules cost $2.5 billion
annually ... then even a 0.1% savings resulting from cost-benefit analysis will
outweigh the direct costs of the cost-benefit analysis requirement. (Shapiro 2007, p. 4,
drawing on earlier work by Portney 1984)

If regulatory review could have eliminated just the major regulations with negative
monetised net benefits from 1995 to 2005, the expected incremental net benefits of
improved review would have exceeded $250 million per year. (Hahn and Tetlock
2008, p. 80)

Notwithstanding the mixed evidence internationally of the actual success of RIA in
influencing outcomes, Deighton-Smith (2007) states:

Certainly there is a clear view that RIA itself passes a notional benefit/cost test: that the
gains in social welfare that it brings forth significantly exceed the costs of the resources
devoted to the RIA process. (p. 153)

It is the Commission’s view that RIA systems, if implemented well and supported
by a high level of political commitment, are very likely to be cost effective. The
various shortcomings with existing RIA processes identified in this chapter are
explored more fully in the rest of this report, together with suggestions for how the
effectiveness and efficiency of RIA processes might be improved.

2.4 Conclusion

RIA requirements across Australia all have a reasonably high degree of consistency
with OECD and COAG guiding principles. The Commission considers that COAG
and Victorian RIA systems represent leading practice with respect to many key
features. The Commonwealth system is also a particularly good model in relation to
a number of design aspects related to transparency.
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There is, however, little concrete evidence on the effectiveness of RIA in Australia
in improving regulatory decision making or the quality of regulation. This reflects a
number of factors, including: the difficulty of attributing outcomes to RIA when
other factors are also likely to have had an influence; in some jurisdictions, the
relative newness of the RIA systems; and more generally a lack of any systematic
effort in most jurisdictions to gather the required evidence. (Improving the
monitoring and reporting of the benefits and costs of RIA is discussed in
chapter 10.)

Nevertheless, some evidence from Victoria suggests that benefits attributed to their
system may have substantially exceeded costs and case study and anecdotal
evidence from some other jurisdictions provides examples of the positive
contribution of RIA.

But there is also evidence that RIA is failing to deliver on its potential. The
disappointing quality of RISs, the lack of integration of RIA early in
policy-development processes and the bypassing of requirements for some high
impact regulations, are key concerns. Often, RIA commences only once a preferred
option is chosen, is prepared simply to justify a decision, or to be seen to have
complied with requirements. Some participants are particularly concerned about the
number of major or politically significant proposals that are being granted
exemptions from RIA in some jurisdictions.

There is clearly scope for all jurisdictions to improve the design of their systems
through adoption of leading practices from Australia and overseas, particularly
measures that improve transparency and accountability, which are discussed in the
following chapters. However, the contribution of RIA to better regulatory outcomes
has also been inhibited by poor implementation and enforcement of existing
processes. The lack of effective integration of RIA into policy development
processes suggest that there is a need for a stronger commitment by politicians
(including heads of governments) to ensuring the gap between RIA
principles/requirements and actual practice is narrowed.

Although costs of RIA are substantial, they are likely to be small relative to the
benefits of improved regulation that RIA can potentially deliver. That said, there is
scope for better targeting of resources, according to the likely impacts of proposals,
which would further improve the cost effectiveness of RIA.
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Annex

Table 2.1

RIA practices by jurisdiction

Features of RIA practices by jurisdiction?

Examples of positive features

Examples of possible areas for improvement

Cwlth « RIA applies to all regulation types e Inadequate justification for exemptions
¢ Publication of RISs at time of regulatory ¢ No consultation RIS
announcement « RIS not required to recommend option
¢ Central RIS register with published RISs with greatest net benefit to community
« RIS tabled with legislation ¢ Published adequacy assessments do not
« ‘Real time’ and annual compliance include reasons or qualifications
monitoring and reporting ¢ No public ministerial statement of reasons
« Updates to guidelines reported on website ~ for non-compliance or exemptions
« Post Implementation Reviews (PIRs) for ¢ No consequences for failure to do a PIR
all exempt and non-compliant proposals
COAG « RIA applies to all regulation types e Policy announcements close off options
« Threshold test requires consideration of before RIA is undertaken
positive and negative impacts on any e Limited analysis in RISs of
group in the community jurisdiction-specific impacts and
o Publication of RISs at time of regulatory implementation costs
announcement o No public ministerial statement of reasons
o Central RIS register with published RISs for non-compliance or exemptions
 ‘Real time’ and annual compliance e Published adequacy assessments do not
monitoring and reporting include reasons or qualifications
e Two stage RIS approach (consultation e No PIR required for non-compliant
and final RIS) proposals
NSW e Publication of all RISs ¢ RIA does not apply to all regulation types
¢ RIS presumed to be required for all « No consultation RIS (primary)
proposals, unless demonstrated that « No final RIS (subordinate)
impacts are not significant (subordinate « No compliance reporting
only) Co
. ) ) ¢ No public ministerial statement of reasons
. Agenqes determme' ne'ed for RIS with for non-compliance or exemptions
oversight body monitoring .
, i oo o Oversight body adequacy assessments
e No dlscretlon over publication of RISs not published
(subordinate only) ¢ No PIR required for non-compliant
proposals
Vic ¢ RIS presumed to be required for all ¢ RIA does not apply to all regulation types
proposals, unless demonstrated that « No consultation RIS (primary)
impacts are not significant (subordinate « No final RIS (subordinate)
‘only) . . ¢ RISs (primary legislation) not published
¢ Rea_l t|me el annua_l ERIREIEUE ¢ No PIR required for non-compliant
monitoring and reporting roposals
o Central RIS register with published RISs .
e Published evidence of RIA impacts and
influence
« Ministerial explanations for some
exemptions and for proceeding with a
proposal assessed as inadequate
(continued next page)
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Table 2.1

(continued)

Examples of positive features

Examples of possible areas for improvement

Vic
(c’td)

WA

SA

¢ Ministerial explanations for changes to
proposal post consultation

¢ Adequacy assessments of RISs published

including reasons and any qualifications

¢ No discretion over publication of RISs
(subordinate only)

« Competition impact assessment explicitly
required, and routinely included, in RISs

o Oversight body has operational
independence
¢ RIA applies to all regulation types

e Streamlined preliminary assessment
process

¢ No preliminary assessment necessary for
exceptions

¢ Two stage RIS approach (consultation
and final RIS for primary legislation)

e Scope to use other suitable reviews in
place of consultation RIS

o Most adequacy assessments published

o Two stage RIS approach (consultation &
final RIS)

¢ RIA applies to all regulation types

« Explicit guidelines on considering national
market implications in RISs

e Agencies determine need for RIS with
oversight body monitoring

¢ Adequacy assessment process draws on
expertise of multiple agencies

¢ Publication of RISs at time of regulatory
announcement

¢ Central RIS register with published RISs
¢ No discretion over publication of RISs

No consequences for submitting
inadequate RIS to decision maker

No compliance reporting
No central access point for all RISs
No final RIS (subordinate)

e Final RIS (primary) not published
¢ No public ministerial statement of reasons

for non-compliance or exemptions

Oversight body adequacy assessments
not published

No PIR required for proposals with an
inadequate RIS
RIA does not apply to all regulation types

Preliminary assessment process overly
burdensome for both agencies and
oversight body

No compliance reporting

Published adequacy assessments do not
systematically include reasons or
qualifications

No public ministerial statement of reasons
for non-compliance or exemptions

No PIR required for non-compliant
proposal

Guidelines do not appear to relate to non-
Cabinet proposals

No compliance reporting

No consultation RIS

No public ministerial statement of reasons
for non-compliance or exemptions
Oversight body adequacy assessments
not published

PIR not required for most exempt or non-
compliant proposals

(continued next page)
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Table 2.1  (continued)

Examples of positive features Examples of possible areas for improvement

Tas o Competition impact assessment explicitly o RIA does not apply to all regulation types

required, and routinely included, in RISs o Consultation RIS prepared comparatively
¢ No discretion over publication of RISs late in policy development process and
focuses on justifying regulation to
Parliament

¢ No final RIS

o Excessive documentation required for
proposals with insignificant impacts

¢ No central access point for all RISs

e No compliance reporting

e No public ministerial statement of reasons
for non-compliance or exemptions

e Oversight body adequacy assessments not
published

¢ No PIR required for exempt and non-
compliant proposals

ACT « RIA applies to all regulation types o Implementation of RIA processes is
« RIS tabled with legislation comparatively unstructured and guidance

« No discretion over publication of RISs material is dated
(subordinate) o For primary legislation, no significance

« Central RIS register with published RISs  thréshold to exclude proposals with
insignificant impacts from RIS process

« No consultation RIS (primary)
e No final RIS (subordinate)
« No compliance reporting

¢ No public ministerial statement of reasons
for non-compliance or exemptions

e Oversight body adequacy assessments not
published

¢ No PIR required for exempt and non-
compliant proposals

NT ¢ RIA and preliminary assessment apply to e Guidance material does not accord with

all regulation types current practice and does not include
« Threshold test requires consideration of ~ information on exceptions/exemptions
positive and negative impacts on any o No consultation RIS
group in the community « No RISs are published
 Adequacy assessment process draws on « No compliance reporting
expertise of multiple agencies « No public ministerial statement of reasons

for non-compliance or exemptions

e Oversight body adequacy assessments not
published

¢ No PIR required for exempt and non-
compliant proposals

A The table does not attempt to be comprehensive. Rather, key positive features and shortcomings in each
jurisdiction are highlighted. b Some examples may no longer apply as substantial changes have been made to
the Queensland RIA process since January 2012.
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3

Institutions involved 1n regulatory
impact analysis

Key points

All government agencies, ministerial councils and national standard setting bodies
which make or amend regulation are subject to regulatory impact analysis (RIA)
requirements.

The principal role of ministers in the RIA process is to decide how to address the
relevant policy issue, given the information generated by RIA on potential options
and their likely impacts. In some jurisdictions, ministers also certify completed
regulation impact statement (RIS) documents to indicate that RIA requirements
have been satisfied and they may also approve RIS exemptions.

Agencies assess the need for a RIS in five of the ten jurisdictions, often with the
advice of the jurisdictional regulatory oversight body. Agencies in Tasmania also
make such an assessment, but only for proposals related to subordinate legislation.

Consistent with best practice, all Australian jurisdictions have a body tasked with
oversighting the RIA process.

— Most jurisdictional oversight bodies reside within departments at the centre of
government. The only exceptions are the Victorian Competition and Efficiency
Commission and the newly established Queensland Office of Best Practice
Regulation.

— In South Australia and the Northern Territory, several departments contribute to
the regulatory oversight function.

Oversight body functions vary between jurisdictions, but can include: deciding
whether regulatory proposals require a RIS; providing advice and training on the
RIA process; examining and advising on the adequacy of RIS documents; and
reporting annually on agency compliance with the RIA process.

Information on compliance with RIA requirements is reported annually only in three
jurisdictions — the Commonwealth, COAG and Victoria.

In five jurisdictions, Cabinet offices have a role verifying that proposals have
satisfied RIA requirements before they proceed to Cabinet or its sub-committees.

All jurisdictions have parliamentary scrutiny committees which examine legislation
that has proceeded to parliament to determine whether legislative principles and
procedures have been followed. In five jurisdictions these committees have an
explicit mandate to consider whether RIA requirements have been met.
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This chapter describes the roles and activities of institutions which are involved in
RIA processes, as at January 2012, with changes made after this point noted where
relevant. Discussion of the appropriateness of these roles and the performance of
these institutions is left to other chapters.

RIA requirements apply to institutions that create, amend or review regulations.
These include government departments and agencies, ministerial councils and
national standard setting bodies (NSSBs) — hereafter, when these are referred to
collectively, they will be termed ‘agencies’. In addition to these agencies, there are
a number of other bodies with jurisdiction-wide responsibility for ensuring RIA
requirements are satisfied, including:

« regulatory oversight bodies with a role of ensuring that adequate analysis has
been undertaken prior to consideration of proposals by decision makers

o Cabinet offices, which may have a role verifying that appropriate RIA
information is attached to Cabinet submissions or, in some cases, preventing
proposals that have not met RIA requirements proceeding to decision makers

« parliamentary scrutiny committees which examine regulation that has proceeded
to parliament and, in some cases, have an explicit mandate to consider RIA
requirements.

3.1 Institutions subject to RIA requirements

Government departments and agencies

All government departments and agencies which create or amend regulation are
subject to their jurisdictional RIA requirements, regardless of whether these
agencies are established administratively or by statute. When agencies engage with
RIA, this can involve:

« contacting the jurisdictional oversight body to seek advice early in the policy
development process

« either deciding if a RIS is required for a proposal or, in some jurisdictions,
providing relevant information to the jurisdictional oversight body which makes
this decision (see section 3.2)

« undertaking the steps to prepare a RIS (including engaging with stakeholders)
« ensuring that relevant internal staff are sufficiently trained in RIA processes

« publishing RISs or approving their publication on a central RIS register.
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In practice, the majority of agencies undertake no more than one or two RISs in a
given year, with many producing none. A small number of agencies undertake
around five to ten RISs each year — although often several of these RISs stem from
a single reform pursued by the agency. In recent years, agencies with the most RIS
activity have been in areas such as finance, primary industry, environment and
transport. The number of RISs produced by individual agencies varies over time
depending on policy and regulatory priorities.

Coordination of RIA within and between agencies

Some agencies have established centralised RIA units to coordinate implementation
of RIA requirements. In these agencies, the relevant policy branch is generally
responsible for completing the RIA process but is provided with guidance and
technical assistance by the centralised unit. Around half of agency survey
respondents indicated that their agency had a centralised unit which assisted in
undertaking the RIA process (PC RIA Survey 2012). A centralised unit was more
common in agencies that undertook a comparatively large number of RISs or had
significant regulatory responsibilities. Such a unit may not be cost effective for
smaller agencies and those that engage with the RIA process infrequently.

Some jurisdictions have also established regulatory coordinators in agencies, have
had them in the past or intend to introduce them (box 3.1). Such coordinators can be
a mechanism for sharing experiences and transferring knowledge between agencies.

Ministerial councils and national standard setting bodies

Ministerial councils — consisting of standing councils, select councils and
legislative and governance fora — are an integral part of the Council of Australian
Governments (COAGQG) structure. They are comprised of representative ministers
from the Commonwealth and all of the states and territories from the particular
policy or reform area. The role of ministerial councils is to develop reform
proposals to be considered by COAG and to oversee the implementation of reforms
agreed by COAG. Often these reform proposals relate to implementation of broad
goals set out in intergovernmental agreements, such as those made as a part of the
Seamless National Economy Partnership (Victorian Department of Premier and
Cabinet, sub. DR32). All ministerial councils are subject to the COAG RIA
requirements when they make decisions of a regulatory nature.
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Box 3.1 Regulatory coordinators

Commonwealth/COAG

The Best Practice Regulation Coordinators were established in Australian Government
agencies in 2007 and in agencies subject to COAG RIA requirements in 2009-10 (Office of Best
Practice Regulation (OBPR) 2010). Their role varies across agencies, with many acting as a
first point of contact for policy officers undertaking RIA. The Commission understands that the
role of these coordinators has now been supplemented by OBPR outpost officers (section 3.2).

Victoria

In its recent review of the Victorian regulatory system, the Victorian Competition and Efficiency
Commission (VCEC) proposed regulator networks as an avenue to improve understanding of
the available tools and share lessons from experience (VCEC 2011b). This recommendation
was supported by the Victorian Government (Victorian Government 2012).

Queensland

In 2010, the Queensland Government established and funded ‘Regulatory Reform Champions’
for 18 months to assist in establishing the RIA system within their agencies. These were
instrumental in setting up the RIA process and providing advice, assistance and guidance on
RIA and the application of best practice principles (Queensland Treasury, pers. comm., August
2012).

Western Australia

The RIA working group was established in 2010, comprising representatives from various
agencies. This enabled agencies to provide feedback, to work with the oversight body on RIA
implementation and to make recommendations on changes to RIA (Western Australian
Government, sub. 24).

During consultations, the Commission found that responsibility for implementing
COAG RIA requirements varied between ministerial councils and across different
proposals. In some cases, the regulatory proposal was presented by one jurisdiction
and the agency supporting the proponent minister was responsible for preparing the
RIS. In other cases, the agency which was supporting the minister chairing the
ministerial council had responsibility for preparing the RIS.

NSSBs can be either Commonwealth bodies subject to Australian government RIA
requirements or intergovernmental bodies subject to COAG RIA requirements.
Commonly, NSSBs reach broad level agreement on standards which are then to be
given force through regulation. It is this resulting regulation which triggers the need
for early consideration of RIA requirements.

Similar to government agencies, individual ministerial councils and NSSBs have
limited engagement with the RIA process, with many producing no RISs in a given
year. The ministerial councils and some examples of NSSBs are listed in table 3.1.
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Table 3.1  Ministerial councils and national standard setting bodies

Ministerial councils?

Standing councils Select councils Legislative and
governance fora

Community, Housing and Disability Services Climate Change Consumer Affairs

Energy and Resources Disability Reform Corporations

Environment and Water Gambling Reform Food Regulation

Federal Financial Relations Homelessness Gene Technology

Health Immigration and Murray-Darling Basin

Law and Justice Settlement

Police and Emergency Management Women'’s Issues

Primary Industries Workplace Relations

Regional Australia

Schools, Education and Early Childhood
Tertiary Education, Skills and Employment
Transport and Infrastructure

National standard setting bodiesP

Commonwealth

Intergovernmental (COAG)

Auditing and Assurance Standards Board

Australian Accounting Standards Board

Australian Communication and Media Authority
Australian Competition and Consumer Commission
Australian Fisheries Management Authority

Australian Maritime Safety Authority

Australian Pesticides and Veterinary Medicines Authority
Australian Prudential Regulation Authority

Australian Radiation Protection and Nuclear Safety Agency
Australian Safeguards and Non-Proliferation Office
Australian Securities and Investments Commission

Civil Aviation Safety Authority

Department of Families, Housing, Community Services and
Indigenous Affairs (Child Care Standards)

Department of Health and Ageing (Aged Care Standards)
Office of the Gene Technology Regulator

Office of Chemical Safety

Private Health Insurance Administration Council
Therapeutic Goods Administration

Australian Building Codes Board

Australian Commission on Safety and
Quality in Health Care

Environment Protection and Heritage
Council

Financial Reporting Council
Food Standards Australia New Zealand
Fuel Standards Consultative Committee

National Health and Medical Research
Council

National Industrial Chemicals
Notification and Assessment Scheme

National Marine Safety Committee

National Pathology Accreditation
Advisory Council

National Plumbing Regulators Forum
Nuclear Safety Committee
National Transport Commission

Security Sensitive Biological Agents
Regulatory Scheme

@ This new COAG Council System was established in February 2011 subsequent to the Hawke review (COAG
2011). Standing Councils pursue and monitor priority issues of national significance which require sustained,
collaborative effort and address key areas of shared Commonwealth and state responsibility and funding.
Select Councils undertake time-limited work in areas of shared Commonwealth and state responsibility.
Legislative and Governance Fora oversee significant collective responsibilities which are set out in governing

instruments but are outside the scope of Standing Councils.

b This list was compiled by the Commission and

is not complete as there is no systematic record of these bodies (pers. comm., Department of Prime Minister

and Cabinet, August 2012 and OBPR, May 2012).

Sources: COAG (2011); Department of Health and Ageing, pers. comm., November 2011; PC assessment.
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The Commission was unable to find a full listing of NSSBs. Neither the Office of
Best Practice Regulation (the oversight body that monitors NSSB compliance with
RIA requirements), nor the Department of Prime Minister and Cabinet (which had
an important role in developing the COAG RIA guidelines), keep a complete record
of these bodies (pers. comm., Department of Prime Minister and Cabinet, August
2012 and OBPR, May 2012). The compilation of a comprehensive list of NSSBs
would ensure clarity about which bodies are subject to RIA requirements.

Role of ministers in the RIA process

The principal role for ministers in the RIA process is to decide how to address the
relevant policy issue, given the information generated by RIA on potential options
and their likely impacts.

In several jurisdictions, RIA guidelines outline other roles for ministers in the RIA
process. In some jurisdictions this includes deciding whether proposals require a
RIS (chapter 4) and applying for exemptions (chapter 5). The Australian
Government RIA guidelines also (uniquely) allow ministers to constrain the options
considered in a RIS:

... agencies may be given direction regarding which options to analyse in a RIS for the
Cabinet or a committee of the Cabinet. This would require the sponsoring minister to
write to the Prime Minister or the Cabinet Secretary, copied to the Treasurer and the
Minister for Finance and Deregulation. (Australian Government 2010a, p. 15)

At the end of the RIA process, ministers in a number of jurisdictions must certify
completed RIS documents to indicate that they have satisfied RIA requirements.
Requiring the responsible minister to endorse the RIS is intended to provide
accountability and quality assurance. In Victoria and Queensland this requirement is
outlined in RIA guidelines, with responsible ministers required to sign certificates
before the proposal proceeds to the decision making stage in order to indicate
compliance with RIA requirements. In New South Wales, Victoria and Tasmania,
this requirement is outlined in the jurisdictional subordinate legislation Act (see
box 1.2). In the Commonwealth, the RIA guidelines require the departmental
secretary or deputy secretary (or the relevant agency head or deputy head) to certify
the RIS prior to final assessment by the OBPR (Australian Government 2010a).

In other states and territories, although there is no separate requirement to certify
RIS documents, ministers are still required, by Cabinet or ministerial handbooks, to
certify their Cabinet submissions. A Cabinet submission will generally include the
RIS as an attachment for regulatory proposals with significant impacts.
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The COAG guidelines (COAG 2007a) do not outline any requirement for ministers
to certify completed RIS documents. The guidelines do, however, make a unique
provision for ministerial council members to trigger an appeal of the RIA process if
they consider it unsatisfactory:

Where a Minister is dissatisfied with the outcome of the impact assessment process, the
Minister may seek the agreement of his/her Head of Government to request an
independent review of the assessment process. (COAG 2007a, p. 16)

Cost of RIA: institutions subject to RIA requirements

There is limited information available on agency costs associated with RIA; the
Commission surveyed agencies in all jurisdictions with a view to building
knowledge in this area (PC RIA Survey 2012).

In the survey, respondents were asked to estimate the cost of the RIA process to
their agency above ‘business as usual costs’ for the financial year 2010-11. Many
respondents were unable to provide an estimate — perhaps due to low RIA activity,
lack of record-keeping or the difficulty of separately identifying costs associated
with RIA from other agency costs. For those agencies that did provide an estimate,
the values varied substantially, ranging from $1200 to $3 million for the year. At
the lower end, the state agency reporting costs of $1200 had no RIS activity and
undertook only preliminary assessments in 2010-11. At the higher end, one state
agency reported a total cost of $1.5 million, having completed eight RISs. The
agency attributed this figure to engaging new in-house staff with the required
analytical skills to complete RISs. The difference in reported costs was not entirely
attributable to differing levels of RIS activity because individual RIS costs vary
greatly. Box 3.2 provides a summary of information gathered by the Commission
about the cost of completing a single RIS.

From box 3.2, it is evident that consultant input can be a significant contributor to
RIS costs. In the survey, 38 per cent of respondents reported that they had used
consultants for some aspect of the RIA process. Approximately 80 per cent of these
had outsourced cost-benefit analysis to consultants while 50 per cent had
outsourced completion of the entire RIS (figure 3.1). Where consultants had been
engaged to complete the entire RIS, a significant percentage of agency RIA costs,
for 2010-11, was still attributed to internal staff costs. !

1" Note that responses relating to the use of consultants are not directly comparable to reported
costs because the question about consultants was not time-specific, while the cost question
related only to 2010-11.
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Box 3.2 Information on the cost of completing a RIS

PC RIA Survey 2012 responses

o Estimates for the cost of a single RIS ranged between $2500 and $450 000.

— The agency that reported completing a RIS for $2500 stated this was at the lower end of
typical RIS costs in recent years.

— Two agencies each reported a recent RIS with a cost of around $450 000 — one agency
prepared a COAG RIS, paying $240 000 to a consultant for cost-benefit analysis and
$200 000 for internal staff time. The other agency prepared a state RIS paying $150 000
for consultant input, with the remainder comprising internal costs.

e Other respondents reported consultant costs of $30 000 to $35 000 for a RIS, but did not
provide the total cost for these RISs.

e Two respondents from Commonwealth agencies described the cost of a RIS in terms of staff
time:

— One agency reported an average RIS required 6 weeks work by a middle-level manager.
Proposals which require more complex cost-benefit analysis and more extensive
consultation were reported by that agency to take 15 to 20 weeks, while more
straightforward proposals could take 2 to 4 weeks.

— Another agency reported that, depending on its size and complexity, a RIS could take
between 50 and 145 hours, involving a range of staff levels.

Study submission

The Australian Government Attorney General's Department provided the following cost
estimates associated with a COAG RIA process currently being undertaken:

e approximately $300 000 for external consultants to conduct focus groups and prepare the
consultation and final RISs

e approximately $50 000 in staff costs to undertake the procurement process to engage
external consultants, and

o approximately $90 000 in advertising costs associated with the release of the consultation
RIS to ensure adequate coverage of stakeholders, particularly small to medium enterprises
(sub. 4).

Office of Regulation Review estimate

In 2005-06, the Office of Regulation Review (ORR), predecessor to the OBPR as regulatory
oversight body for Commonwealth and COAG, asked Australian Government agencies to
estimate the number of person days taken to prepare a RIS. It found, on average, that it took
nearly 15 person days to prepare a RIS. The ORR estimated that this translated to an average
cost of around $5200 (approximately $6000 in current prices). This estimate was based on
labour costs alone, other costs such as overheads, capital costs and consultant fees were not
included (PC 2006).
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The median cost of RIA for 2010-11 was approximately $37 000 higher for
agencies that indicated they had used consultants relative to those that had not. For
one survey respondent, this difference was explained by high consultant fees
relative to internal costs:

From the tender process, a typical RIS on a major topic would cost around $100 000
with some tenders at $120 000 and $150 000. In-house cost of a similar RIS would be
$75 000. (PC RIA Survey 2012)

Alternatively, the cost difference may be due to agencies seeking assistance from
consultants on more complex proposals. It may also relate to an underestimate of
the internal cost of RISs relative to consultant costs, if overhead costs of RISs
prepared internally are difficult to measure.

Figure 3.1 For what part of the RIA process were consultants used?

Per cent of agencies?
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0 I .
determining if developing consultation cost benefit preparing  entire RIA other
RIS required  options analysis complete RIS process

a Based on 23 agencies which indicated they had used consultants for RIA. This question related to use of
consultants in general, rather than for a particular RIS. As such, agencies were able to select multiple options.

Data source: PC RIA Survey (2012).

3.2 Regulatory oversight bodies

Consistent with best practice, all Australian jurisdictions have a regulatory oversight
body which administers and promotes the RIA process. The key functions of
oversight bodies can include:

o+ deciding whether proposals require RISs
« providing training and advice on the RIA process
« examining and advising on adequacy of RISs

« reporting annually on agency compliance with the RIA process.
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These functions may be performed by a single office or several agencies. Oversight
bodies may also have other functions related to RIA, such as maintaining RIA
guidance material and publishing RIS documents and adequacy assessments. They
can also have roles which are not directly related to RIA, such as reviewing existing
regulation, reducing red tape and conducting inquiries on behalf of government.

Who are the regulatory oversight bodies in Australia?

The regulatory oversight function in each jurisdiction was generally established
with the introduction of RIA requirements (table 3.2). The Australian Government
introduced RIA requirements and an oversight body in 1985 (OECD 2010b). That
body, now called the Office of Best Practice Regulation (OBPR), was also made
responsible for oversight of the COAG RIA process in 1995. Victoria and New
South Wales were the first states to establish regulatory oversight in the mid to late
1980s. Other jurisdictions introduced regulatory oversight more recently, with
Western Australia establishing a RIA process for the first time in 2009.

Australia’s regulatory oversight bodies tend to reside at the centre of executive
governments, typically in the jurisdiction’s Department of Treasury or Department
of Premier and Cabinet. The exceptions to this are:

o the Victorian Competition and Efficiency Commission (VCEC) which is an
independent advisory body established under the State Owned Enterprises Act
1992 (Vic)

o the Queensland Office of Best Practice Regulation (QOBPR) which was
established in July 2012 within the Queensland Competition Authority — an
independent statutory authority.

The relative merits of different locations for the regulatory oversight function are
discussed in chapter 8 in the context of accountability and quality control of RIA
processes.

In the majority of jurisdictions, oversight functions are performed by a single office,
with the exception of the Northern Territory and South Australia. In the Northern
Territory, the Regulation Impact Unit in the Department of Treasury and Finance
advises agencies and provides administrative support to the Regulation Impact
Committee, which assesses and certifies the adequacy of RISs. In South Australia,
the Cabinet Office signs off RISs for submission to Cabinet under the advisement of
four ‘impact assessment agencies’ which need to indicate they are satisfied that the
RIS meets an appropriate standard in their area in order for a proposal to be signed
off by Cabinet Office (SA DPC and DTF 2011).
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Table 3.2

Regulatory oversight bodies
As at January 2012

Regulatory oversight body Location in government Introduced
Cwlth  Office of Best Practice Regulation (OBPR) Department of Finance 1985 a
and Deregulation (DFD)
COAG OBPR DFD 1995
NSW Better Regulation Office (BRO) Department of Premier 1989
and Cabinet
Vic Victorian Competition and Efficiency Independent state body 19g5 b
Commission (VCEC) — Department of
Treasury and Finance
Portfolio
Qld Regulatory Review Branch (RRB) Department of Treasury 1990 ¢
WA Regulatory Gatekeeping Unit (RGU) Department of Treasury 2009
SA Cabinet Office (RIS sign off) Department of the 2003 d
Impact assessment agencies Premier and Cabinet
Department of Treasury and Finance
(cost—benefit analysis)
Department for Manufacturing, Innovation,
Trade, Resources & Energy
(business & regional impacts)
Department for Communities & Social
Inclusion (family and societal impacts)
Department of Environment, Water & Natural
Resources (environmental impacts)
Tas Economic Reform Unit (ERU) Department of Treasury 1995
and Finance
NT Regulation Impact Unit (RIU) Department of Treasury 2003
Regulation Impact Committee (RIC) and Finance
Department of Treasury and Finance (chair)
Department of the Chief Minister
Department of the Attorney-General and Justice
Department of Business
ACT Microeconomic Policy Unit Department of Treasury 2000

@ The Business Regulation Review Unit (BRRU) was established in the Department of Industry, Science and
Technology in 1985. In 1989 the BRRU was renamed the Office of Regulation Review (ORR) and moved into
the statutorily independent Industry Commission. In 2006 the ORR was renamed the OBPR and subsequently
moved to DFD in 2007. P Prior to the establishment of the VCEC in 2004, oversight functions were undertaken
by the Victorian Office of Regulation Reform which was located within the Department of State and Regional
Development. © The RRB was preceded by the Queensland Office of Regulatory Efficiency which also resided
in the Department of Treasury. In July 2012, some oversight functions were relocated to the Queensland
Office of Best Practice Regulation which was established in the Queensland Competition Authority. d Cabinet
Office and three assessment agencies have performed an oversight role since 2003. The new Better
Regulation Handbook (SA DPC and DTF 2011) introduced the Department of Treasury and Finance as a
fourth impact assessment agency.

Three jurisdictions have an additional unit (residing in a separate agency to the
oversight body) tasked with ensuring small business impacts are addressed
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appropriately during the RIA process. The functions and activities of these small
business units are summarised in box 3.3.

Box 3.2  Separate units that focus on small business impacts

Commonwealth

The Small Business Advisory Committee (SBAC) is a panel of small business experts
established in June 2010. Its role in RIA is to advise on proposals that are likely to
have a significant impact on small businesses. For these proposals, the agency
contacts the SBAC Secretariat, located within the Department of Innovation, Industry,
Science, Research and Tertiary Education. The Secretariat assists the agency in
determining whether the RIS would benefit from referral to the SBAC, taking into
account the availability of committee members and timing issues (Australian
Government 2010a). Since its establishment, SBAC has provided advice on only two
RISs. Agencies have sought to make use of SBAC on multiple occasions; however,
due to timing or other constraints SBAC has not been in a position to provide advice

(SBAC Secretariat, pers. comm., July 2012).2

Victoria

Small Business Victoria (SBV), in the Department of Business and Innovation,
published a Small Business: Regulatory Impact Assessment Manual (Victorian
Government 2007) which provides practical assistance for agencies undertaking RIA.
The Victorian RIA guidelines (Victorian DTF 2011a) recommend consultation with SBV
early in the RIA process for assistance with proposals that may have a significant
impact on small businesses but this has rarely occurred in practice (SBV, pers. comm.,
August 2012).

Western Australia
The independent Small Business Development Corporation (SBDC) has two key roles:

e reviewing preliminary impact assessments (PIAs) and RISs in order to provide
comments to the oversight body, from a small business perspective, on the
regulatory proposals

« providing direct assistance to agencies in assessing the significance of negative
impacts on small businesses.

Since 2009, when the Western Australian RIA system was introduced, the SBDC has
reviewed 129 PIAs and provided assistance to numerous agencies to complete RIA
documents. The SBDC has also prepared submissions to consultation RISs (sub. 25).

2 The role of SBAC has recently been expanded to include providing broader advice to the
Government and an internal evaluation of the future role of SBAC is planned.
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Comparing roles of regulatory oversight bodies

In all jurisdictions, oversight bodies examine and advise on the adequacy of RISs
and provide some form of advice and/or training to agencies. Oversight bodies
report annually on compliance in three jurisdictions (table 3.3). The manner in
which oversight functions are performed can vary significantly between
jurisdictions — this is discussed below for each oversight function.

Table 3.3 Summary of oversight body functions
As at January 2012

Jurisdiction Cwith COAG NSW Vic Qd WA SA Tas ACT NT

Decide whethe_r v % « x v x va x v
proposals require RISs

Provide advice and/or
training on the RIA v v v v v v v v v v
process

Examine and advise on v v v v v v v v v v
adequacy of RISs

Report annually on

compliance with the RIA v 4 x v xb xC  x x x x
process

a |n Tasmania the oversight body determines if a RIS is required for proposed primary legislation based on a
‘statement of intent’ provided by the agency, while agencies self-assess the need for a RIS for proposed
subordinate legislation. b The newly established Queensland Office of Best Practice Regulation will be
required to report annually on compliance with the RIA process (Queensland Competition Authority (QCA
2012). © The Western Australian Regulatory Gatekeeping Unit (RGU) has not yet published an annual
compliance report, despite its guidelines. The RGU Compliance Assessment Notice is published, along with
the relevant RIS, on agency websites (and RGU provides a central link to these sites). However, this does not
appear to occur systematically for all RISs.

Source: Jurisdictional guidance material (appendix B).

Deciding whether proposals require RISs

Thresholds for triggering RIS requirements are somewhat subjective, which means
proposals need to be interpreted on a case-by-case basis (discussed further in
chapter 4). In four jurisdictions, the oversight body is responsible, based on
information provided by the agency, for deciding whether a RIS is required for a
proposal. Additionally, the oversight body in Tasmania assesses the need for a RIS,
but only in relation to proposals for primary legislation.

In the remaining jurisdictions, it is the role of the agency or responsible minister to
decide whether a RIS is required. This is often termed agency ‘self-assessment’. In
practice in these jurisdictions, the oversight body is still involved to some extent in
advising agencies early in the process. Survey respondents in jurisdictions with self-
assessment were equally likely to contact the oversight body early in the policy
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development process as those in jurisdictions with formal oversight body
assessment. In both cases, agencies most commonly reported (in approximately 40
per cent of responses) that they first engaged with the oversight body at the start of
policy development (PC RIA Survey 2012).

In some jurisdictions with self-assessment, an agency assessment may be
challenged by the oversight body prior to a proposal reaching the decision making
stage (chapter 4).

Providing guidance, advice and training on the RIA process
Guidance material

All jurisdictions have published RIA guidance material, which, in most cases has
been written and is maintained by the regulatory oversight body. The guidance
material covers the steps in the RIA process as well as, to varying extent, detailed
information on how to complete a RIS. All guidance material has been updated in
recent years with the exception of that of the Australian Capital Territory, which has
not updated its guidelines since 2003.

In addition to RIA-specific guidance material, most jurisdictional Cabinet
handbooks or drafting guides for Cabinet submissions include information on RIA
requirements. For COAG, RIA requirements are reinforced in the Handbook for
COAG Councils (COAG 2011).

Advice and training

All Australian oversight bodies provide some form of advice and/or training to
agencies in their jurisdictions. In particular, the oversight body in each jurisdiction
offers technical assistance and ad hoc advice to agencies, whether they are making
general enquiries about the applicability of RIA or seeking assistance in drafting a
particular RIS (including guidance on cost—benefit analysis).

Most oversight bodies also offer formal training programs (table 3.4). These
programs generally take the form of workshops or seminars providing participants
with a general overview of the RIA process, information on the main steps in a RIS
and on the resources available to assist with undertaking the process. The OBPR
also provides workshop training slides on its website for the Commonwealth and
COAG RIA processes. In Queensland, ongoing training is provided via web-based
training modules. At the time these modules were introduced in 2010, all existing
government officers involved in the development or review of regulation were
required to complete them (PC RIA Survey 2012).
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Table 3.4 Oversight body training

2010-11
Jurisdiction Cwith/COAGa NSWP Vic Qd WA  SA Tas ACT NT
Formal general training v v v ve v v x x  xd
Web-based modules x x x 4 x x x x x
Formal CBA training v x v x x ve x x  x
Formal training tailored v < v v v v
to agency needs
Course length for formal full
training (in hours) 2-4 15 day -3 13 14

Total number of

courses 2010-11 28 " 9 33 9 &
Approximate total
number of staff trained 404 140 171 460f 425 180

2010-11

@ Training for agencies which undertake RIA under either the Commonwealth or COAG process is provided by
the OBPR. P NSW data relate to 2011-12. No training was undertaken in 2010-11 because a change of
government resulted in revisions to policies and training material. © Mainly associated with the introduction of
the new RAS system in 2010, rather than on-going training. d Has been provided prior to 2010-11. Recently
the RIU has favoured providing assistance on specific proposals, rather than general training. € Initial
workshops associated with the introduction of the new system, no further workshops are planned at this stage.
f Including 160 staff trained in using the Compliance Cost Calculator .. not applicable

Sources: PC RIA Survey (2012) and PC information requests to jurisdictions.

In a number of jurisdictions, there is an increasing focus on training tailored to
address agency—specific issues. Tailored training can involve examining RISs
previously completed by the agency or workshopping current and upcoming
proposals. Some jurisdictions also offer more in-depth training in cost—benefit
analysis (CBA).

No formal on-going training is offered by oversight bodies in Tasmania, the
Australian Capital Territory and the Northern Territory. For Tasmania and the
Northern Territory, the comparatively small number of RISs (chapter 4) may mean
that provision of oversight body advice, on request, is more cost effective than
formal training.

In addition to advice and training, the OBPR introduced an ‘outpost officer’
program in late 2011 (OBPR 2011b). Under this program, an OBPR officer is
assigned to an agency preparing a Commonwealth or COAG RIS, for a period of
several weeks to months, to assist the agency in developing the RIS. This can
include:

« a short term engagement to develop an outline of the RIS and provide instructions
for its preparation

» alonger term engagement to coordinate agency-wide input into the RIS
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o a long term engagement to write the RIS drawing on best practice consultation
processes already undertaken. (OBPR 2011b, p. 1)

There have been up to six outpost officers across various agencies at any one time,
though there is no set limit on the number that can be outposted. The fees for
services are charged on a cost recovery basis, and were around $800 to $900 per
day (depending on the nature of service provided) in January 2012 (OBPR 2011c,
sub. DR35). They have since risen to around $940 to $1400 per day (OBPR, pers.
comm. November 2012).

Examining and advising on adequacy of RISs

In all Australian jurisdictions the oversight body examines RISs to determine
whether they satisfy the relevant adequacy criteria. This can involve seeking
information, explanation and justification from agencies on the contents of RISs.
Hence, it is sometimes referred to as the ‘challenge function’.

When the agency determines the RIS is ready to proceed to the decision making
stage (or to be published in the case of a consultation RIS), the oversight body will
examine the RIS. In every jurisdiction, a RIS found to be adequate by the oversight
body will proceed to the decision maker (or, in the case of a consultation RIS, to
publication). Where a final RIS is found to be inadequate, the proposal may
(depending on the jurisdiction and often also whether the proposal relates to
primary or other regulation) either:

« proceed to the decision maker, in some cases with comments attached from the
oversight body outlining its concerns with the RIS, or

« be returned to the agency for further development.

In practice, what occurs can vary from proposal to proposal within a jurisdiction.
Progression of a proposal can also depend on whether a jurisdiction’s Cabinet office
has a RIA ‘gatekeeping’ role (section 3.3).

Of all the functions performed by oversight bodies, the challenge function is
perhaps the most important contributor to RIA quality control (chapter 8). The
OECD considers it to be a vital mechanism for ensuring regulatory quality:

A central pillar of regulatory policy is the concept of an independent body that can
assess the substantive quality of new regulation and work to ensure that ministries
achieve the goals embodied in the assessment criteria ... To be effective, the oversight
body must be able to question the quality of RIA and regulatory proposals. (OECD
2008, p. 37)
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Annual reporting on agency compliance with the RIA process

The majority of oversight bodies do not publicly report on compliance with RIA
requirements — only the OBPR and the VCEC publish RIS adequacy or
compliance information annually. The importance of public compliance reporting
for transparency of RIA processes is discussed in detail in chapter 7.

Compliance reporting in Commonwealth and COAG

The OBPR publishes compliance information for Commonwealth and COAG in its
annual Best Practice Regulation Report including aggregated RIS compliance rates
and RIS compliance by individual agency and proposal (see for example, OBPR
2011a). The annual report also includes information on compliance with
requirements to write and publish annual regulatory plans and post implementation
reviews (discussed in chapters 7 and 9 respectively). In addition, the OBPR
publishes compliance information online on a central RIS register when each
regulatory decision is announced. A summary of recent RIS compliance rates is
reproduced in table 3.5. In the Commonwealth process, compliance is reported for
two stages:

« the ‘decision making stage’ requires a RIS assessed as adequate by the OBPR to
be presented to the decision maker(s) at the time the decision is made

« the ‘transparency stage’ requires this RIS be published as soon as practicable
after the regulatory announcement.

Table 3.5 Australian Government and COAG RIS compliance?

2007-08 2008-09 2009-10 2010-11 2011-12

ratio % ratio % ratio % ratio % ratio %

Commonwealth

Decision making stage 43/48 90 45/53 85 63/75 84 47/63 75 69/78 88
Transparency stageP 41/45 91 41/49 84 59/74 80 4563 71 70/78 90
COAG

Consultation stage 26/27 96 22/25 88 29/41 71 8/9 89 13/16 81
Decision stage 25/27 93 24/25 96 32/41 78 9/10 90 13/16 81

@ The compliance rate is the number of proposals where RIS requirements were met divided by the total
number of proposals which required a RIS as determined by the OBPR. b There are sometimes fewer RISs at
the transparency stage because some proposals have multiple decision stages and, as a result, require more
than one decision RIS.

Sources: OBPR (2011a, 2012a).
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The COAG process involves two RIS documents, one for the consultation stage and
another for the decision stage. Compliance is reported separately for each of these
stages, and requires the RIS to be assessed as adequate by the OBPR and published
as soon as practicable after the regulatory announcement.

Compliance levels for Commonwealth and COAG have generally been high at both
RIS stages over recent years. Lower compliance in some years is largely based on a
higher number of proposals with no RIS (where a RIS was required), rather than
more proposals where a RIS has been assessed as inadequate by the OBPR. In other
words, where a RIS is completed, it is usually assessed as adequate.

Compliance reporting in Victoria

The VCEC reports on compliance in its annual report, stating the number of RISs
and business impact assessments (BIAs) assessed and specifying where these were
assessed as inadequate (table 3.6). The VCEC does not monitor or report on
whether the responsible minister appropriately assessed the need for a RIS/BIA.3

Table 3.6  Victorian RIS and BIA compliance?

2007-08 2008-09 2009-10 2010-11 2011-12

ratio % ratio % ratio % ratio % ratio %
RIS 2029 100P 27/28 96  29/29 100P 11/11 100P 13/13 100P
BIA 7/8 87.5 12113 92  14/15 93 2/2 100 22 100b

4 The compliance rate is the number of RISs or BIAs assessed as adequate divided by the total number of
RISs or BlAs assessed by the VCEC. b Ful compliance is implied but not explicitly stated in the VCEC annual
reports.

Sources: VCEC (2008, 2009, 2010, 2011a, 2012).

Compliance rates for both RISs and BIAs have been high in recent years. As for
Commonwealth and COAG, where a RIS or BIA is completed in Victoria it is
usually assessed as adequate. Only one published RIS has been assessed as
inadequate since the VCEC was established in 2004. In its annual report, the VCEC
provided explicit reasons for its assessment in that case:

The Commission’s assessment was based on the fact that the level of analysis in key
components of the RIS did not meet the requirements of section 10(3) of the
Subordinate Legislation Act 1994 ... did not provide sufficient or clear analysis of
whether the benefits arising from this element of the proposed Regulations exceeded
the estimated costs of $70 million per year, or whether it provided the best overall

3 The Scrutiny of Acts and Regulations Committee verifies that agencies decided appropriately on
the need for a RIS for each proposal that proceeded to Parliament.
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outcomes for the community compared with other feasible approaches ... The analysis
of the fees imposed through the Regulations also was not sufficiently robust. (VCEC
2009, p. 69)

There have been a small number of BIAs assessed as inadequate in recent years.
Where this occurs, the VCEC does not individually identify the proposal or report
reasons for its assessment because BIAs are cabinet-in-confidence documents and
are not publicly released.

Cost of RIA: regulatory oversight bodies

Costs and staff levels associated with RIA related activities vary substantially
between oversight bodies, due mainly to variations in oversight functions (table 3.7)
and RIA activity (chapter 4) between jurisdictions. The cost and staffing figures do
not represent total budgets or employee numbers, since some oversight bodies have
functions which do not relate to RIA. For example, the Tasmanian ERU has seven
staff members undertaking RIA related activities as part of their broader duties,
resulting in a RIA full time equivalent (FTE) estimate of only two staff.

Table 3.7 Oversight body costs and staff for RIA activities

2010-11

Jurisdiction Costs () Full-time equivalent staff
Cwitha 2 660 000 18.9
COAG?a 1140 000 8.1
NSW 500 000b 2-3
Vic 880 000¢c 54
Qld 975 000d 2-3
WA na 6-8
SA na 1.1e
Tas 220 000 2
ACT na <2
NT 100 000 1.8

a Commonwealth and COAG values are reported for 2012-13 based on a total OBPR budget of $3.8 million
and 27 FTEs, OBPR was not able to provide a budget for earlier years. The budget includes $651 000 of cost
recovery revenue and approximately six FTEs (hired since November 2011) associated with the new
outposting program. The OBPR estimated the ratio of resource usage between Commonwealth and COAG to
be 70:30. The OBPR does not receive separate funding for its COAG work. b This is an ‘under normal
circumstances’ estimate; actual cost may have differed during some of 2010-11, which was an atypical year
because of the NSW State Election. € This value is lower than normal (the VCEC budget is usually around
$1 000 000) possibly due to lower RIS activity in 2010-11 than recent years. d This value is higher than
normal due to the introduction of a new RIA system which involved engaging extra staff for training. In recent
years the figure has been closer to $600 000. € This figure is for 2011-12. na not available.

Sources: PC RIA Survey (2012) and PC information requests to jurisdictions.
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The distribution of total oversight body RIA costs between functions was provided
in survey responses for seven jurisdictions (table 3.8). Key features are listed below.

In jurisdictions with a formal preliminary assessment stage (Queensland and
Western Australia), a large proportion of oversight body costs relate to this stage
of the RIA process. In these jurisdictions, and in Tasmania — where the ERU
advises whether a RIS is required based on a ‘Statement of Intent’ provided by
the agency — RIS activity is also relatively low (chapter 4), which further
explains the relatively high proportion of oversight body effort at the preliminary
assessment stage.

The oversight bodies for Commonwealth, COAG and the Northern Territory
spend a large proportion of their costs on assisting agencies to prepare RISs.
This is consistent with their survey responses, which flagged a shift from general
training to assistance based on agency needs. More generally, most oversight
bodies tend to spend more on assisting agencies with RISs than on training, with
the Queensland RRB being the only exception.

Compliance monitoring and reporting, including in those jurisdictions that report
annually on compliance, represents a small proportion of oversight body
expenditure.

Table 3.8 Distribution of oversight body costs?

2010-11

Activity Cwlth COAG Vic Qidb WA Tas NT

% % % % % % %
Advising whether a RIS is required 10 10 20 68 (80) 10 90 30
Assistance preparing RIS 40 40 15 2 (2) 15 4 30
Assessing RIS adequacy 35 35 50 7 (7) 10 4 40
Compliance monitoring and reporting 10 10 5 6 (9 20 1 0
Training 5 5 5 17 (6) 5 1 0
Other 0 0 5 0 (0) 40¢ 0 0
Total 100 100 100 100 100 100 100

a8 NSW, SA and ACT oversight bodies were unable to provide estimates. b This distribution for 2010-11

was reported as being atypical because of implementation training relating to the new RIA system. A more
typical distribution from previous years is shown in brackets. © Other costs include assessing the adequacy

of Preliminary Impact Assessments and assistance provided to agencies on how to apply RIA to the various
stages of policy development.

Source: PC RIA Survey (2012).
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3.3 Cabinet offices with a formal RIA gatekeeping role

In five jurisdictions, Cabinet offices have a role verifying that proposals have
satisfied RIA requirements before they proceed to Cabinet or its sub-committees
(table 3.9). This role is formalised in RIA guidance material or other documents
such as Cabinet or ministerial handbooks. It is often termed a RIA ‘gatekeeping’
role as, in principle, it involves preventing proposals from proceeding to decision
makers where the oversight body has advised that RIA requirements have not been
met.

This is distinct from Cabinet offices in other jurisdictions which have an
information facilitation role ensuring that the RIS (where submitted by the agency)
and oversight body comments are attached to proposals regardless of whether RIA
requirements have been met. This does not comprise a RIA ‘gatekeeping’ role
because proposals which have not complied with RIA requirements still proceed to
the decision maker.

Table 3.9 Formal RIA gatekeeping roles
As at January 2012

Formal RIA Who performs What should happen if a proposal does not satisfy
gatekeeping role? the role? RIA requirements?
Cwilth Yes Cabinet Secretariat The Cabinet Secretariat will not circulate final Cabinet
submissions or memoranda or other Cabinet papers
COAG na
NSW Yes Premier@ The Premier can exclude proposal from Cabinet Agenda
or not forward Executive Council Minutes for
consideration by the Governor-in-Council based on
advice from the Department of Premier and Cabinet
Vic No
Qld No
WA Yes Cabinet Services Cabinet Services Branch may return the Cabinet
Branch submission to the Minister
SA Yes Cabinet Office Cabinet Office will not sign-off on the RIS, meaning it
cannot proceed for consideration by Cabinet
Tas No
ACT No
NT Yes Cabinet Office The Cabinet Office will not proceed with the proposal

a performing the role of the Minister for Regulatory Reform as outlined in the NSW guidelines. na not
applicable.

Source: Jurisdictional guidance material (appendix B).

Where there is formal RIA gatekeeping, this does not cover decisions made outside
Cabinet and its sub-committees. In such cases, and in jurisdictions with no formal
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RIA gatekeeping, the minister responsible for a proposal is typically charged with
ensuring RIA requirements have been satisfied before the decision making stage.

In New South Wales and South Australia, the regulatory oversight body is located
in the same agency as the RIA gatekeeping role — the Department of Premier and
Cabinet (DPC). In New South Wales, the DPC reported that the BRO:

. assessed 132 Cabinet Minutes and 409 Executive Council proposals against the
Government’s better regulation principles, including 24 significant proposals that
required either a Better Regulation Statement or a Regulatory Impact Statement. (NSW
DPC 2011, p. 24)

These represent a subset of the Cabinet Minutes and Executive Council proposals
for the year, since only regulatory proposals are assessed by the BRO. For
Executive Council proposals, the NSW Cabinet Secretariat refers instruments which
appear regulatory in nature to the BRO. For Cabinet Minutes, it is up to policy
branches in DPC to determine whether a proposal requires comment from the BRO,
and refer the Minute to the BRO for ‘consideration and advice’. For proposals that
will go to full Cabinet (rather than a Cabinet Committee), BRO receives a copy of
the proposal during the initial distribution to policy branches. This can allow it to
initiate assessment of a proposal without waiting for referral from a policy branch
(NSW DPC, pers. comm., July 2012).

South Australia and the Northern Territory are the only jurisdictions which outline,
in the RIA guidelines, formal alternative approaches to bringing a proposal to
Cabinet. In South Australia, there is a formal appeal process for the decision made
by the Cabinet Office:4

Where Cabinet Office sign-off is not gained and the agency does not revise the RIS, the
agency may access an appeal mechanism. If deemed appropriate, the Minister for
Industry and Trade, in his capacity as Chair of the Competitiveness Council, can
override the Cabinet Office assessment. The proponent Minister should submit the
appeal to the Minister for Industry and Trade. (SA DPC and DTF 2011, p. 10)

In the Northern Territory, proposals without an adequate RIS can proceed to
decision makers with approval from the proponent minister:

The Cabinet Office will not proceed with regulatory proposals in the absence of
certification from the Regulatory Impact Committee. Ministerial approval is required if
regulation is to proceed to Cabinet or Executive Council in the absence of RIS
certification or with certification indicating that the regulation does not comply with
regulation-making principles. (NT Treasury 2007a, p. 16)

4 There have been no formal appeals to the Minister on decisions made by Cabinet Office. As at
1 July 2012, the Competitiveness Council no longer exists; a review of the appeal process will
be undertaken in the near future (SA Cabinet Office, pers. comm., July 2012).
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However, while not reflected in the Northern Territory guidelines, the proponent
minister also needs to obtain the Chief Minister’s approval for such a proposal to
proceed to Cabinet (NT Department of Treasury and Finance, sub. DR30).

It is important to also note that in jurisdictions with a formal RIA gatekeeping
arrangement, there are also informal avenues for circumventing this process. The
effectiveness and limitations of formal RIA gatekeeping are discussed in chapter 8.

3.4 Parliamentary scrutiny committees

The Commonwealth and all states and territories have parliamentary scrutiny
committees which examine legislation that has proceeded to parliament (table 3.10).
The mandates of these committees vary, and can include considering whether
appropriate procedures and principles have been followed in areas such as human
rights, parliamentary propriety and delegation of legislative powers.

Table 3.10 Parliamentary scrutiny committees
As at January 2012

Parliamentary scrutiny committees Is there an explicit
mandate related to RIA?
Cwlth Scrutiny of Bills Committee No
Regulations and Ordinances Committee No
NSW Legislative Review Committee Yes@
Vic Scrutiny of Acts and Regulations Committee Yes
Qlid Scrutiny of Legislation CommitteeP Yes
WA Legislation Committee No
Delegated Legislation Committee No
Uniform legislation and Statutes Review Committee No
SA Legislative Review Committee No
Tas Standing Committee on Subordinate Legislation Yes
ACT Standing Committee on Justice and Community Safety® Yes
NT Subordinate Legislation and Publications No

a Serutinises subordinate legislation with an explicit mandate to consider RIA, also scrutinises Bills but with no
explicit requirement to consider RIA. Can recommend disallowance of subordinate legislation (not BiIIs).b This
committee ceased to exist on 30 June 2011. Its role has been replaced, under a new committee system
established in May 2012, by seven separate portfolio committees, each scrutinising regulation in its respective
portfolio area. € Performing the duties of the Scrutiny of Bills and Subordinate Legislation Committee.

Source: Jurisdictional parliamentary committee websites.

In five jurisdictions, parliamentary scrutiny committees have an explicit mandate to
examine procedural compliance with RIA requirements. These are the same
jurisdictions in which RIA requirements are mandated for subordinate legislation
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(see box 1.2). The functions of scrutiny committees with a RIA mandate can
include:

« examining whether relevant documents contain appropriate information and are
signed by ministers

« considering whether consultation undertaken was adequate

« verifying that the RIS is adequate.

If the committee considers that RIA processes have not been appropriately
followed, it can correspond with the responsible minister or departmental official to
seek clarification or amendment, report to parliament to inform decision making or
recommend disallowance of the instrument to parliament.> In practice, scrutiny
committees have generally favoured the first two options and have not been active
in recommending disallowance based on an inadequate RIA process. The
effectiveness of these parliamentary scrutiny committees in supporting the
accountability of RIA processes is discussed further in chapter 8.

5 Recommending disallowance is distinct from a ‘disallowance motion’ which can be made by
any member of parliament and leads to a vote on the instrument. When a scrutiny committee
recommends disallowance, this will not lead directly to a vote until a disallowance motion has
been made.
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4 Scope of regulatory impact analysis

Key points

some circumstances, Tasmania).

(RISs).

regulation made across Australia’s jurisdictions has had a RIS prepared for it.

not preparing RISs for proposals they considered to have significant impacts.

impacts may reduce the number of judgments that are disputed.

determine whether a RIS is required.

the RIS trigger only for subordinate legislation in New South Wales and Victoria.

reasons for the determination should be made public.

the community, as is the case with the Northern Territory.

of RIA activity.

minimum necessary (generally not more than a basic pro forma checklist).

auditing.

o Regulatory impact analysis (RIA) should, in principle, apply to all regulatory
instruments where there is an expectation of compliance. In all jurisdictions, RIA
applies to new or amended primary and subordinate regulation, and also to quasi
regulation, except in New South Wales, Victoria, Western Australia and Tasmania,
and to the remaking of sunsetting regulations, except in Western Australia (and, in

« All jurisdictions (except the ACT for primary legislation) apply threshold significance
tests to decide which regulatory proposals require regulation impact statements

« Despite the broad range of regulation subject to RIA, only 1 to 3 per cent of all

« Concerns were raised about the subjectiveness of decisions on the need for a RIS.
Agencies provided examples of being asked to prepare RISs where they considered
the impacts were not significant; while industry groups raised instances of agencies

— The provision of improved guidance and examples of what constitutes significant

« Significant differences exist across jurisdictions in the initial screening required to
determine whether likely impacts are significant. Queensland, Western Australia
and the Northern Territory have a formal process of preliminary assessment to

« For regulation subject to RIA, it should be presumed that a RIS is required, unless it
can be shown that impacts are not significant. Such a presumption is a feature of

— Where impacts are assessed as not significant (hence no RIS is required),
« The RIS trigger should consider both positive and negative impacts on any group in

« Agency self-assessment of the need for a RIS (subject to appropriate auditing) may
improve RIA efficiency, particularly in those jurisdictions with a relatively high level

« lIrrespective of who makes the determination as to whether a RIS is required, the
initial impact analysis and documentary requirements should be streamlined and the

— Determinations of the need for a RIS should be subject to periodic independent
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The terms of reference specifically request that the Commission assess ‘whether
RIA applies to primary and subordinate legislation, legislative and non-legislative
instruments and quasi regulation’. The Commission is also to consider the
‘regulatory significance threshold, and related thresholds, such as impacts on
specific sectors and regions, at which mandatory RIA processes are triggered’.

This chapter considers the types of regulations that are subject to RIA requirements,
the various significance thresholds and associated processes for determining when
the requirement for a RIS is triggered. Regulatory proposals that are outside the
scope of RIA (exceptions and exemptions) are covered in chapter 5.

4.1 Regulation subject to RIA

As discussed in chapter 1, ‘regulation’ covers both primary and subordinate
legislative instruments, as well as — in certain circumstances — quasi regulation,
such as codes of conduct, industry agreements and other guidance documents.

The OECD, when considering the appropriate coverage of RIA, has defined
regulation broadly as:

... referring to the diverse set of instruments by which governments set requirements on
enterprises and citizens. Regulations include laws, formal and informal orders and
subordinate rules issued by all levels of government, and rules issued by
non-governmental or self-regulatory bodies to which governments have delegated
regulatory powers. (OECD 2012a, p. 21)

In most Australian jurisdictions, the determination of the types of regulatory
instruments subject to RIA is based upon whether there is an ‘expectation of
compliance’. For example, the Australian Government guidance material states that:

Regulation is any ‘rule’ endorsed by government where there is an expectation of
compliance. It includes primary legislation and legislative instruments (both
disallowable and non-disallowable) and international treaties. It also comprises other
means by which governments influence businesses and the not-for-profit sector to
comply but that do not form part of explicit government regulation (for example,
industry codes of practice, guidance notes, industry-government agreements and
accreditation schemes). (Australian Government 2010a, p. 9)

All Australian jurisdictions state that the RIA requirements apply to all government
agencies. The Australian Government, Queensland and South Australian guidance
materials expressly state that administrative or statutory independent bodies are
subject to the RIA requirements.
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Jurisdictional approaches to regulation coverage

Types of regulations covered by RIA

Most jurisdictions stipulate that RIA applies to new and amending Bills and
regulations, as well as to sunsetting regulations (table 4.1). The RIA requirements
for reviews of regulation are covered in chapter 9.

Amongst the ten jurisdictions, the scope of RIA in the Northern Territory is
particularly broad as it includes all primary and subordinate legislation, as well as
legislative and non-legislative instruments such as rules, codes, plans of
management and quasi regulation. Similarly broad, the COAG RIA guidebook
states that:

If regulatory options are being considered (such as self-regulation where governments
expect business to comply, quasi regulation, co-regulation and ‘black letter law’) then
Ministerial Councils must subject these options to a regulatory impact assessment
process through the preparation of a draft and final RIS. (COAG 2007a, p. 7)

Individual jurisdictions adopting a COAG proposal typically determine how
intergovernmental decisions and agreements are implemented in regulation. For
some regulatory proposals, COAG creates model legislation to assist jurisdictions in
developing their own legislation. Chapter 6 discusses individual jurisdictional
approaches to COAG regulatory proposals.

Table 4.1 Regulatory proposals subject to RIA

Type of regulation Cwith COAG NSW Vic Qid WA SA Tas ACT NT
New Bills v v v v v v v v v v
Amending Bills v v 4 v v v v v v v
New regulations v v v v v v v v v v
Amending regulations v 4 v v v 4 v v v v
Remaking of sunsetting regulations v/ v v v x v va v v
Quasi regulation v v b xc v x v  x vd v

a A RIS is not required for the remaking of subordinate legislation where the original regulation has been in
operation at some time in the preceding 12 months, and has been in operation for less than 10 years, and a
RIS was prepared in relation to the earlier regulation. In practice, this means that regulation could potentially
last for up to 19 years without a review. b Quasi regulation is considered a non-regulatory approach in NSW,
and hence it is not subject to RIA. € Victoria has treated quasi regulation as an ‘other regulatory form’ not
subject to RIA. Recent legislative changes have meant that some forms of quasi regulation are now subject to
RIA. 9 The ACT classifies quasi regulation as a non-regulatory approach, however a RIS should still be
undertaken. .. not applicable.

Source: Jurisdictional guidance material (appendix B).

The application of RIA to quasi regulation is not a feature of all jurisdictions. For
example, quasi regulation is not subject to RIA in New South Wales, Victoria,
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Western Australia or Tasmania, whereas the Australian Government explicitly
states that quasi regulation is subject to RIA.

Part of the reason for the variable treatment of quasi regulation is that there remain
issues around what constitutes quasi regulation. There are also practical difficulties
in monitoring the development of quasi regulation, as it often is developed outside
parliamentary processes. If quasi regulation were excluded from RIA, this could
potentially incentivise agencies to categorise regulatory proposals as quasi
regulation so as to circumvent the RIA requirement. However, it is unclear to what
extent this concern could be realised due to the low level of monitoring that quasi
regulation typically receives.

The Small Business Development Corporation (SBDC) strongly advocated that the
scope of RIA in Western Australia be extended by including quasi regulation:

In the SBDC’s opinion, the most significant shortcoming of the existing RIA system in
Western Australia is that it only applies to primary and secondary legislation, at the
expense of other quasi regulatory instruments ... The [Red Tape Reduction Group]
found that the majority of the regulatory burden on business in Western Australia did
not directly come from legislation or regulations passed by Parliament, but rather from
quasi regulations (such as policies, procedures and business rules) and their
administration by government. (SBDC, sub. 25, p. 5)

Victoria has recently expanded the types of regulation subject to RIA to include
some forms of quasi regulation such as ministerial orders, codes of practice and
licence conditions that apply to a class of people (Department of Premier and
Cabinet 2010, in VCEC 2010). The second reading speech for the Bill introducing
the changes noted:

The changes ... will mean more types of subordinate legislation that have a significant
burden on the public will be the subject of analysis, public consultation and scrutiny
through the regulatory impact statement (RIS) process. There will be a consistent level
of scrutiny for all subordinate legislation based upon an instrument's potential impact,
rather than its legal form. (Hulls 2010, p. 3615)

Notwithstanding the potential definitional and practical difficulties of monitoring
quasi regulation, the Commission considers that any proposed regulation with a
widespread expectation of compliance ought to be subject to RIA.

LEADING PRACTICE 4.1

Subject to appropriate exceptions, outcomes are enhanced where primary,
subordinate and quasi regulation are included within the scope of the RIA
process.
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The Commission received a number of submissions from study participants
advocating that local government regulation be subject to RIA (for example,
Construction Material Processors Association Inc. (sub. 9) and the Small Business
Development Corporation (sub. 25)). The Commission’s report into the regulatory
role of local government noted that only Tasmanian local governments are required
to undertake RIA as part of policy development (PC 2012).

The appropriateness of applying RIA to local government regulation making is
considered to be outside the terms of reference of this study. However, the costs
incurred by local government to implement or enforce state, territory or
Commonwealth regulation, are briefly considered in this study, with chapter 6
noting their necessary inclusion in RIS analysis.

Level of RIS activity

Notwithstanding the broad coverage of instruments in jurisdictional RIA processes,
in practice the number of RISs completed is relatively small (figure 4.1). In the
most recent two year period, the Commonwealth alone accounted for one-third of
all RIS activity, with COAG, Victoria and New South Wales together accounting
for a further 50 per cent. However, even in these jurisdictions, RISs were completed
for only 1 to 3 per cent of all regulatory instruments made (table 4.2).1

Differences in these proportions evident between jurisdictions reflects a range of
factors including: differing RIA coverage requirements; level of aggregation of
regulations in different jurisdictions; and the devolution of regulatory
responsibilities to local governments (which, as noted above, are generally not
required to do RISs).

' For the Commonwealth, this is consistent with an estimate for 2007-08 that around 2 per cent of
regulatory proposals tabled required a RIS (OBPR 2008a, p. 15).

SCOPE OF RIA 109



Figure 4.1  Total number of completed RISs (or equivalent)2
2010 and 2011b
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A The reported values are the number of final RISs or equivalent produced. That is, for jurisdictions with a two-
stage process, only the final RIS is reported. For jurisdictions which only produce a consultation RIS (Victoria
and Tasmania), the number of these is reported. b Data for Commonwealth and COAG are for July 2009 to
June 2011. For the remainder of jurisdictions, data are for January 2010 to December 2011. The South
Australian number is from mid-2011, corresponding with the implementation of a new RIA process.

Data source: PC information request (March 2012).

Table 4.2 Jurisdictional regulatory and RIS activity?2
2010 and 2011 calendar years

Year Type of instrument Cwith NSW Vic Qld WA SA Tas ACT NT
2010 Acts 150 137 80 54 61 28 50 56 49
Subordinate instrumentsP 3396¢ 78094 775 391 589 .. 165 368 30
Regulations 334 117 152 378 30 271 159 53 26
2011  Acts 190 73 83 47 62 50 61 57 46
Subordinate instruments 2793¢ 708d 712 377 605 . 136 373 61
Regulations 277 101 166 310 23 283 130 39 56
Total regulatory instruments 6529 1698 1650 869 1317 632 412 854 186
RISs (or equivalent) completed 110 41 34 14 6 off 7 19 12
(number)

RISs as a proportion of total

f
regulatory instruments (%) 1.7 24 21 16 05 17 22 6.5

a By date of assent or notification, which is not necessarily the commencement date. b The Commission has
attempted to capture the range of instruments subject to gazettal, while acknowledging that processes vary
across jurisdictions. € Characterised as ‘legislative instruments’ for the purposes of the Legislative
Instruments Act 2003 (Cwilth). d |ncludes ‘statutory instruments’ comprising regulations, rules, by-laws,
proclamations and environmental planning instruments. € Fiscal %/ear, not calendar year. In calendar year
2011, 2.2 per cent of all regulatory instruments made had a RIS. ' From mid-2011 onwards, as this was the
formal commencement of South Australia’s RIA system. ..'not available.

Sources: Jurisdictional guidance material (appendix B); PC information request (March 2012); Austlii (2010a,
2010b, 2010c, 2011a, 2011b, 2011c, 2012).
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4.2 Trigger for RIS requirements

Given there can be significant costs associated with the preparation of RISs
(chapter 3), maximum effort and resources should be applied to those regulations
where impacts are most significant and where the prospects are greatest for
improving regulatory outcomes.

What types of impacts trigger the RIS requirements?

Australian jurisdictions and COAG have typically adopted a two-part threshold test
to establish whether a RIS is required; however, the criteria differ. The first part
relates to the level or magnitude of impacts, and the second focuses on who or what
is affected (table 4.3).

There are significant differences across jurisdictions in the initial screening or
preliminary analysis required to determine whether RIS thresholds are met, and also
in who is responsible for determining whether RIS requirements are triggered.

The level or magnitude of impacts

Most jurisdictions use the ‘significance of impacts’ as a trigger for a RIS; however,
the Commonwealth, COAG and South Australia have each adopted a broader ‘non-
minor impacts’ threshold. For example, the Australian Government guidance
material says that RIA should apply unless the ‘impact is of a minor or machinery
nature and does not substantially alter existing arrangements’ (Australian
Government 2010a, p. 8). The terms minor and machinery are further defined:

‘Minor’ changes refer to those changes that do not substantially alter the existing
regulatory arrangements for businesses or not-for-profit organisations, such as where
there would be a very small initial one-off cost to business and no ongoing costs.
‘Machinery’ changes refer to consequential changes in regulation that are required as a
result of a substantive regulatory decision, and for which there is limited discretion
available to the decision maker. (Australian Government 2010a, p. 10)

The Australian Government lowered its RIS threshold from a significance test to the
current non-minor impacts test in 2010, when it amalgamated the requirements for
use of the Business Cost Calculator (chapter 6) into the requirement to undertake a
RIS (Australian Government 2010a). Potentially, Australian Government regulatory
proposals with anything more than a non-minor impact — but not a significant
impact — could now require a RIS. In practice, however, there has not been a
substantial rise in the number of RISs undertaken (table 3.5) — either because of
the narrowing in the scope of impacts to only business and not for profit sectors (see
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below), or a lack of proposals with an impact between ‘non-minor’ and
‘significant’.

In the majority of jurisdictions, no RIS is required for regulatory proposals that
impose minor or machinery impacts. However, as a matter of course, in order to
determine that impacts are minor or machinery, some minimal regulatory analysis
needs to be undertaken. However, in New South Wales and Tasmania, there are
further documentary requirements for proposals with minor impacts (discussed later
in this section).

Only the Australian Government guidelines explicitly state that significant positive
as well as negative impacts trigger the requirement for a RIS. In contrast, the RIS
trigger is explicitly limited to negative impacts in Western Australia and Tasmania,
and for subordinate legislation, in New South Wales, Victoria, Queensland, and the
ACT (although the Commission was advised of examples in some of these
jurisdictions of where RISs have been prepared for proposals which have significant
positive impacts). In all other cases, the trigger is not explicit in terms of its
coverage of negative or positive impacts and therefore ‘in principle’ positive
impacts would also trigger the requirements (table 4.3).

Some stakeholders considered that deregulatory or clearly beneficial proposals
should be exempt from the RIA requirements. For example, the Department of
Infrastructure and Transport stated its concern about the application of ‘RIA
processes to activities that are fundamentally about opening up and removing
regulatory burdens’ (sub. 21, p. 1). Although some regulation provides clear net
benefits to the community (for example, most health and safety regulation), a
rigorous assessment of alternatives (and their relative merits) through RIA
processes can still be highly beneficial for improving the regulation and its
implementation (chapter 6).

Who or what is impacted?

New South Wales, Queensland, Western Australia, Australian Capital Territory and
the Northern Territory all adopt either a community or economy-wide impact
approach (table 4.3). The Commonwealth, adopts a narrower approach, focusing
only on business or competition impacts, as do Victoria and Tasmania for all
regulation apart from subordinate legislation.
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Table 4.3 Threshold test to determine if a RIS is required

Type of Level of impact Impacton...
regulation
Cwlth  All covered Regulatory, unless that impact is of a minor  Business or not for profit
or machinery nature and does not sector

substantially alter existing arrangements

COAG All covered The principles and assessment requirements Not applicable
do not apply to agreements or decisions that
result in regulation that is minor or machinery
in nature and do not substantially alter
existing arrangements

NSwa Subordinate Appreciable burden, cost or disadvantage Any sector of the public

All others Significant Individuals, the community

covered (or a sector of the
community), business,
competition,P or the
administrative cost to

government
Vicd  Subordinate Significant economic or social burden A sector of the public
All others Significant Competition and business
covered
Qld Subordinate Appreciable costs® The community (or a part
of the community)
All others Significant Business, community or
covered government
WA All covered Significant negative Business, consumers, or
economy
SA All covered Any proposal to impose or amend regulation, Business, consumers,
unless the proposal is likely to have nil or public or environment
minor impacts, subject to an exemption, or
required to be urgently implemented
Tas Subordinate Significant burden, cost or disadvantage Any sector of the public
All others Restrict competition in any way or impose Business
covered significant negative impacts
ACT  Subordinate Appreciable costs The community (or a part
of the community)
All others No applicable threshold A stakeholder group (eg
covered government, community
group, general public,
industry or business
group)
NT All covered Material Business, the economy

and the community

a New and remade sunsetting regulations are automatically subject to a RIS unless it can be shown that the
threshold is not met. P The threshold for competition impacts is ‘impose a material restriction’ as opposed to a
significant impact test. € ‘Appreciable costs’ are deemed to be a ‘significant’ impact and require a RIS.

Source: Jurisdictional guidance material (appendix B).
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The current Australian Government guidelines state that the non-minor impacts
must be on either business or the not-for-profit sector, including ‘any organisation
that aims to make a profit and the commercial activities or transactions of not for
profit organisations’ (Australian Government 2010a, p.9). The previous
requirement allowed for a much broader range of impacts, including ‘proposals that
are likely to have a significant impact on business and individuals or the economy
(whether in the form of compliance costs or other impacts)’ (Australian
Government 2007, p. 15).

Study participants advocated several alternative potential triggers for requiring a
RIS. For example, the Western Australian Local Government Association stated
that the RIS requirement should be triggered if there are impacts on local
government (sub. 6, p. 3). The Australian Food and Grocery Council (sub. 5, p. 16)
stated that ‘[a]ll regulation that may affect business should be subject to a regulation
impact assessment (RIA) process’.

It is important that RISs assess the economy-wide regulatory impacts so as to best
estimate the total impacts on the community (chapter 6). Although all jurisdictions
advocate economy-wide impacts be assessed once a RIS is required, there may be
instances where the initial impact of the proposal does not affect business or
competition and hence bypasses the requirement for a RIS. The Commission
acknowledges that broadening the threshold may result in an increase in the volume
of proposals to assess but, on balance, the increase is justified given the potential to
avoid requiring a RIS due to a narrower threshold. Moreover, the Commission has
highlighted leading practices in ensuring that only the minimum necessary analysis
be undertaken to determine the significance of impacts.

Jurisdiction approaches to the significance test

The majority of Australian jurisdictions provide guidance on indicative impacts that
are likely to be deemed significant and hence require a RIS. As an example, box 4.1
draws on the Victorian guidance material.

Victoria has also provided guidelines on interpreting significant impacts for the
purposes of the Subordinate Legislation Act 1992 (Vic):

In general, if the preliminary and indicative analysis suggests the measurable social
and/or economic costs to any sector of the public (including costs to the Victorian
community as a whole) are greater than $500 000 per year, compared with the relevant
base case, then there is likely to be a significant burden. (Victorian Department of
Treasury and Finance 2011b, p. 77)
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Box 4.1 What is meant by ‘significance of impacts’?
Significance has two aspects, breadth and depth:

« Breadth — A regulatory proposal may be considered to impose significant impacts if
it impacts on a wide range of activities in the economy

o Depth — A regulatory proposal may be considered to impose significant impacts
even if it affects only one industry (or even one part of the industry), if the impacts
are profound.

Most Australian jurisdictions provide detailed guidance on determining whether impacts
are likely to be significant. For example in Victoria, the types of impacts that are likely
to be significant require an element of judgment, however the guidebook states:

If the legislative proposal will alter the way the activities of a business, or group of
businesses are undertaken, then a significant impact may exist. Consideration should also
be given to the size of the sector affected by the proposed measure, whether the proposal
will impose any restrictions on entry into, or exit out of, the affected industry, and the change
in regulatory burden that would result if the proposed measure were introduced.

The definition of ‘significant effects’ on business and/or competition includes situations
where the legislative proposal is likely to produce one or more of the following effects:

« affect a significant number of businesses;

* have a concentrated effect on a particular group, region or industry;

* have a large aggregate impact on the Victorian economy;

* create a disincentive to private investment;

* add significantly to business costs;

* place Victorian businesses at a competitive disadvantage with interstate and overseas
competitors;

* impact disproportionately on the prospects for small businesses;

* impose restrictions on firms entering or exiting a market;

* introduce controls that reduce the number of participants in a market (e.g. because cost

imposts are large enough to result in a significant contraction in the number of
businesses);

* affect the ability of businesses to innovate, adopt new technology, or respond to the
changing demands of consumers;

* impose higher costs on a particular class of business or type of products or services (e.g.
flat rate fees impose a proportionally higher burden on small business);

¢ lock consumers into particular service providers, or make it more difficult for them to move
between service providers; and/or

e impose restrictions that reduce the range or price or service quality options that are
provided in the marketplace. (Victorian Department of Treasury and Finance
2011a, pp. 37-8)

As in Victoria, several OECD countries also use monetary thresholds as a rule of
thumb for determining significance, usually in conjunction with other criteria. A
risk associated with relying on such thresholds is that the proposal proponents may
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have an incentive to understate impacts so that they fall below the threshold or to
separate several related proposals in such a way as to avoid triggering the
requirements.

In practice, data constraints may render such a threshold impractical to implement.
Around 60 per cent of respondents to the Commission’s survey of agencies stated
that a key challenge of the RIA process is the lack of available quantitative data
(PC RIA Survey 2012). Thus, while monetary thresholds may have a use in
providing broad orders of magnitude, they are unlikely to be useful as a prescriptive
threshold for determining significance. Officers undertaking RIA in the Victorian
transport portfolio considered that the monetary trigger in Victoria is appropriate,
but nevertheless cautioned:

The temptation in the past has been to try and specify triggers that are so matter of fact
that it is easy to determine whether a RIA is necessary. However, attempts have tended
to result in extreme outcomes ie either everything requires a RIA or only the most
significant changes requires a RIA. (sub. 17, p. 7)

More generally, stakeholders expressed concern regarding the inherent subjectivity
of a significance of impacts test, and called for more guidance to be provided
(box 4.2). As a consequence of the subjectivity in determining the significance of
impacts, there have been instances where stakeholders have felt that a RIS was
warranted but none was prepared (box 4.3). On the other hand, several agencies
advised the Commission that RISs had, on occasion, been required for proposals
without significant impacts. Similarly, the Centre for International Economics stated
that:

... full RISs are often required for proposed regulatory changes which do not target
significant economic problems. (sub. 14, p. 7)

Notwithstanding the concerns surrounding the subjectivity of a significance test, the
Commission considers that such tests are broadly appropriate, but could be
improved. To reduce subjectivity in assessing proposals, jurisdictions could
consider introducing more detailed guidance on likely impacts. Examples of
proposals that have both significant and ‘insignificant’ impacts in guidance material
would help proponent agencies to determine the impacts of specific proposals and
help ensure that RISs are undertaken when appropriate.

Alternatively, jurisdictions could consider beginning with the presumption that a
regulatory proposal is likely to have significant impacts and therefore requires a
RIS. Such an approach has been adopted in New South Wales and Victoria for
subordinate legislation and necessitates that the proposing agency demonstrate that
no RIS is needed because either an exception applies (chapter 5) or impacts are not
significant. This presumption allows for a better integration of the RIA process into
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agency culture as agencies are forced to consider the relative level of impacts of all
regulatory proposals (chapter 10).

Box 4.2 Stakeholder views on a ‘significance of impacts’ tests

Tasmanian Parliamentary Standing Committee on Subordinate Legislation:

It is not clear what tests are applied to determine the significance of any impact, but it does
seem that the assessments made are subjective. (sub. 3, p. 2)

Australian Logistics Council:

... what constitutes a ‘minor’ or ‘machinery’ amendment to regulation is a question of fact
and degree. In many circumstances, what is regarded as a ‘minor’ change can have
significant effect on business and flow-on effects on the supply chain. (sub. 10, p. 1)

Department of Environment and Conservation (WA):

There is insufficient guidance as to the level of impact at which higher level RIA processes
(such as the requirement for a RIS) are triggered ... As a result, there are concerns that any
negative impact will require a RIS, rather than this being limited to significant impacts ... the
process would benefit from clear guidelines on the types of impacts that would trigger the
requirement for a RIS (for example, indications of the proportion of impacted businesses in a
given region, and the financial scale of the impact on businesses or consumers). (WA State
Government, sub. 24, attachment 3, p. 2)

Nevertheless, moving to such an approach is not costless for agencies. If resources
required to analyse a regulatory proposal were higher than that proposal’s impacts,
then this would create an unnecessary regulatory burden for agencies and negate the
overall net benefit of the proposal to the community. Thus, the Commission has
advocated the use of a streamlined preliminary impact assessment process (see
discussion below) to assess the likely impacts of regulatory proposals, to help avoid
an increase in unnecessary regulatory burdens.

LEADING PRACTICE 4.2

To ensure regulations are subject to appropriate scrutiny, the threshold
significance test for determining whether a RIS is required should be specified
broadly and consider impacts — both positive and negative — on the community
or part of the community. To implement this:

o jurisdictions should provide clear guidance to agencies, including a range of
specific examples, to assist in determining whether impacts are likely to be
significant

o where RIA applies, it should be presumed that a RIS is required (as is
currently the case for subordinate legislation in Victoria and New South
Wales), unless it can be demonstrated that impacts are likely to be not
significant.
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Box 4.3 Stakeholder views on proposals introduced without RIA or
assessed as having minor impacts

Australian Food and Grocery Council:

Menu board labelling in Quick Service Restaurant...The NSW [Food Amendment] Bill was
gazetted with unseemly haste at the end of 2010 with very limited stakeholder consultation
and with no formal RIA being conducted with stakeholders. Indeed, many businesses only
found out about the new regulatory requirement when called to an industry consultation after
the Bill was gazetted. (sub. 5, p. 9)

Australian Trucking Association:

.. a RIS was not undertaken due to the apparent nature of the changes to the charging
system involving only minor and machinery changes. The changes are not minor, as they
will have huge impact on operators. (sub. 23, p. 9)

Accord Australasia:

Exemptions can be obtained if the matter is a minor administrative or technical matter. It has
been Accord’s experience that regulatory agencies are able to successfully argue that
matters are minor because of the technical nature within which the legislation is based.
Accord has had to raise this issue with OBPR [Office of Best Practice Regulation] on a
number of occasions to demonstrate that the changes while appearing to be minor would
have had a significant detrimental effect upon industry and as such required a RIS. In some
cases we have been successful as the insistence of a RIS has dampened the enthusiasm of
the regulator for any such reform at that particular time. (sub. 26, p. 8)

Documentary or other requirements to establish significance

A range of approaches is employed for initial screening of regulatory proposals. In
Queensland, Western Australia and the Northern Territory, the preliminary
screening of proposals is undertaken through a formalised preliminary impact
assessment (PIA) process. The PIA process involves, to varying extent,
documentation of impacts to assess whether they are likely to be significant. The
processes in other jurisdictions are less formal but often still involve agency
provision of information on proposals to the regulatory oversight body.

In addition to being an aid to establishing whether impacts are likely to be
significant, the PIA may also assist agencies in establishing the need for regulation.

In Western Australia and the Northern Territory, the PIA is submitted to the
relevant oversight body which then determines whether impacts are likely to be
significant. In Queensland, agencies self-assess the likely significance of impacts, in
consultation with the oversight body. If the oversight body does not agree with the
agencies’ final decision on self-assessment, it may notify the Treasurer to challenge
the assessment.
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The extent of documentary evidence required in the PIA differs between the
jurisdictions, with processes in Queensland and Northern Territory appearing to be
the most streamlined (box 4.4).

Box 4.4 Elements of the formal PIA processes
Queensland

The PIA is an initial assessment requiring:

a brief assessment of the potential economic (including competition), social,
environmental and compliance impacts on business, community and government. These
impacts should be quantified where possible. The PIA must include an estimate of
compliance costs unless they are considered to be negligible or ftrivial. (Queensland
Treasury 2010, p. 25)

The four-page pro forma for the PIA requires an outline of: the case for action; the
proposal’'s objective; options analysis; impact assessment of policy options; the
preferred proposal; key stakeholders and consultation; and an overall assessment on
whether the impacts are likely to be significant.

Western Australia

The PIA seeks an early assessment of the costs and other likely impacts to enable
determination of a proposal’s likely impacts. The seven page template requires a short
description of the proposal and responses to a series of questions on specific elements
such as: consideration of small business impacts; whether the proposal relates to a
COAG or other intergovernmental agreement; problem identification, objectives and
options; consultation; market and competition impacts; and compliance and ‘other’
costs on business, consumers or the Government. Additionally, a PIA is required for an
agency to apply for an exception from RIA (chapter 5).

Northern Territory

The PIA is used to establish whether the proposal is likely to impact significantly on the
community, and therefore whether a full RIS is warranted. ‘[A] secondary function of
the [PIA] process is for early policy consideration to take place’ (Northern Territory
Department of Treasury and Finance, sub. DR30, p. 5). The PIA requires analysis of
the problem, likely impacts (a one-page ‘yes/no’ competition and business compliance
cost checklist), whether the proposal satisfies the ‘clear and obvious public interest’
test, and to outline the proposed consultation processes.

Sources: Queensland Treasury (2010); Western Australian Treasury (2010a, 2010b); Northern Territory
Treasury (2007a).

Provided that the PIA process is streamlined and the minimum necessary to
establish that a proposal is unlikely to have significant impacts, the PIA process can
be an effective early screening mechanism. However, if the PIA process requires
extensive impact assessment — then the cost of this assessment for the vast
majority of proposals is likely to outweigh the benefit. The Commission
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understands that in some jurisdictions, most evidently in Western Australia, a
substantial amount of departmental and oversight body resources are being devoted
to assessing what turn out to be regulatory proposals with ‘insignificant’ impacts.

Some regulatory proposals (for example, the banning of a widespread activity)
would, by their very nature, impose significant impacts on the community. These
proposals should not require a preliminary assessment, but instead proceed
immediately to a RIS. As noted by the Western Australian Department of Transport:

A cost saving could be possible where prior to completing the PIA the agency has
identified that the proposal will have a [significant] negative impact on business,
consumers and/or the economy. The agency could then elect to develop an RIS rather
than initially completing a PIA. Currently in this circumstance, the agency is still
required to complete a PIA which often requires significant effort and numerous
iterations ... Significant resource and time savings could be achieved by agencies
electing to proceed to a full RIS process. (sub. 12, p. 3)

In those three jurisdictions with formal PIA requirements, only 32 out of nearly
1400 proposals formally assessed under PIA in 2010 and 2011, resulted in a RIS
being required (table 4.4).

Table 4.4 Preliminary impact assessment by relevant jurisdiction
January 2010 to December 2011

Jurisdiction Number of PIAs Number of RISs
Queensland 437 14
Western Australia 778 6
Northern Territory 173 12

Source: PC information request (March 2012).

There are a number of reasons why, after being subjected to PIA, regulatory
proposals usually do not result in a RIS:

« the best solution may be a non-regulatory option, hence further RIA (or a RIS)
would not be required — only 6 per cent of agencies in Queensland, Western
Australia and the Northern Territory reported instances of a regulatory proposal
for which either the status quo or a non-regulatory option was preferred

o the agency may amend or remove a proposal so that a RIS would not be
required — 95 per cent of agencies in Queensland, Western Australia and the
Northern Territory reported that in less than 10 per cent of instances were
‘proposals modified in a significant way or withdrawn’ (PC RIA Survey 2012)

« 1mpacts may not be significant and hence no RIS would be required

« the proposal may relate to a RIA exception or have been granted an exemption
from preparing a RIS.
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Given that not many preliminary assessments related to a preferred non-regulatory
option, or were amended or removed once the proposal triggered the RIS
requirement (the first two reasons listed above) — it appears that the majority of
proposals were assessed as having not significant impacts or related to either an
exception or exemption (the latter two reasons listed above).

This outcome is consistent with the evidence from when the Australian Government
RIA process included formal preliminary self-assessment. Specifically, it appears
that the vast majority of regulatory proposals were assessed as having ‘no or low
impacts’ and required no further RIA (table 4.5).

As part of the 2010 Australian Government RIA system changes, the Office of Best
Practice Regulation (OBPR) became responsible for determining whether a RIS was
required. This change resulted in no marked increase in the number of RISs

prepared, despite the fact that more preliminary assessments were undertaken
(Borthwick and Milliner 2012).

Table 4.5 Australian Government preliminary assessment activity?2
20 November 2006 to 30 June 2011

2006-07°  2007-08 2008-09 2009-10  2010-11¢

Preliminary self-assessments 342 753 662 823 1060
RISs required 18 51 59 75 63
BCC reports required 2 7 4 2 n/ad

a As these values relate to compliance reporting, they are not directly comparable, but rather provide broad
orders of magnitude. b 20 November 2006 to 30 June 2007. € As of 1 July 2010, preliminary assessments
were conducted by the OBPR. d As of 1 July 2010, a RIS was required in place of a BCC report.

Sources: Borthwick and Milliner (2012), OBPR (2007, 2008a, 2009, 2010, 2011a).

Analysis required for proposals with no significant impacts

New South Wales and Tasmania have additional documentary and analytical
requirements for proposals without significant impacts. New South Wales requires
that the Better Regulation Statement principles be demonstrably adhered to in every
proposal that is submitted to Cabinet or the Executive Council for approval (NSW
Department of Premier and Cabinet 2009).

In Tasmania, a RIS is required for primary legislation with a ‘major’ impact and, for
proposals with a ‘minor’ impact, a Minor Assessment Statement (MAS) is required.
As stated in the Tasmanian guidance material, the MAS needs to outline:

« the costs and benefits of the restriction on competition;

« the impact of the legislation on business; and
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o whether the restriction(s) on competition or the impact on business is warranted in
the public benefit.

Public consultation is encouraged, although not mandatory, on the MAS. Once
completed, the MAS must be submitted to the ERU [Economic Reform Unit] for
endorsement. (Tasmanian Department of Treasury and Finance 2011, p. 7)

For regulatory proposals which have no significant impacts, it is unclear what
additional benefit there could be from documentation of the analysis undertaken.
However, there may be some transparency and accountability benefits for
stakeholders from publication of preliminary assessments which determined
proposals to have minor or machinery impacts.

4.3 Who assesses whether a RIS is required?

The decision on whether a RIS is required is made by the oversight body in four
jurisdictions, and by the relevant agency (or proposing Minister) in five
jurisdictions (chapter 3). In Tasmania, who has responsibility for determining the
need for a RIS depends on the type of regulatory instrument proposed (figure 4.2).

Oversight body assessment

The OBPR is responsible for determining whether impacts are ‘not minor or
machinery’ for both Commonwealth and COAG proposals. As noted earlier, the
Australian Government had a model of preliminary assessment until 2009-10 at
which point it was replaced with the current system whereby significance is
determined by the OBPR (Australian Government 2010a).

The COAG guidelines state that the first step in the RIA process is to contact the
OBPR and to seek advice about whether a RIS should be prepared. There is no
further guidance about what factors may be taken into account. In contrast, the
Australian Government guidelines state:

The OBPR is required to assess whether the proposal requires a RIS or whether it is
minor or machinery in nature and does not require one. In order to make this
assessment, the OBPR will require information in writing from the agency on what the
proposed regulation entails and the likely impacts of the proposal. In general terms, the
more the proposed regulation impacts on business operations, and the greater the
number of businesses or not-for-profit organisations that will be affected, the more
likely it is that a RIS will be required. (Australian Government 2010, p. 11)
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Figure 4.2  Responsibility and steps for assessing whether a RIS is

required
Solution involves ‘widespread
expectation of compliance’
A 4
RIA process commences
h 4
Oversight body assessment Self-assessment
Formal preliminary el P uineny Ay (el Formal preliminary
impact assessment st asses o impact assessment
(WA and NT) (Cwlth, COAG and (NSW, Vic, SA, ACT (Qid) ?
Tas primary) and Tas subordinate)
v v
Impacts not significant Impacts significant
\ 4 v

No RIS required, but NSW
and Tas primary have RIS required
additional requirements

a From late 2012, responsibility for assessing whether a RIS is required is to move from agencies to the
Queensland Office of Best Practice Regulation.

Data sources: Jurisdictional guidance material (appendix B).

The oversight bodies in Western Australia and the Northern Territory are
responsible for assessing significance, however this is on the basis of the formal
PIA processes previously discussed.

For primary legislation in Tasmania, the agency determines whether the proposal
imposes any competition or business impacts and submits a ‘statement of intent’ to
the oversight body. Where such impacts are identified, the oversight body then
determines whether they are minor or major. If the competition or business impacts
are likely to be major, a RIS is required. If the impacts are likely to be minor then a
MAS is required (discussed above).
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Agency or ministerial assessment

Self-assessment is undertaken by proponent agencies in all other jurisdictions.
Queensland’s process of self-assessment is undertaken via a PIA approach and was
discussed previously.

New South Wales, Victoria, Tasmania and the ACT all have subordinate legislation
Acts which govern the different processes of assessing whether a RIS is required for
regulations. Additionally, these jurisdictions have adopted differing approaches in
assessing primary legislation. South Australia assesses all regulation through the
same method.

For subordinate legislation in New South Wales, Victoria and the ACT, the process
of assessing whether a proposal has appreciable costs is at the discretion of the
proposing Minister. In New South Wales, this is done with the advice of the
Attorney General or the Parliamentary Counsel, whereas in Victoria and the ACT
the decision is solely that of the Minister.

For primary legislation in New South Wales, the relevant portfolio Minister is
responsible for determining whether a RIS is required. The decision of the Minister
1s however subject to the views of the Premier and Cabinet (NSW Department of
Premier and Cabinet 2009). In Victoria, agency self-assessment is not subject to
external scrutiny, however, the oversight body is able to provide comments to
inform Cabinet decisions if necessary. In South Australia, the proposing agency is
responsible for determining whether a RIS is required. Where the agency assesses
that the proposal does not trigger the RIS requirements, a statement to that effect is
required in the Cabinet submission for the proposal. The Cabinet Office has an
oversight role in determining whether a RIS is required:

Where agencies make decisions based on self assessment they need to consider the risk
that Cabinet Office will make a finding contrary to that of the agency. This may result
in delayed implementation/amendment of regulation while a RIS is prepared, or the
agency may have their red-tape reduction target adjusted if the regulation would
impose additional burden on business. (SA Department of the Premier and Cabinet and
Department of Treasury and Finance 2011, p. 7)

The South Australian RIA system has been in operation for only a short period of
time. It remains to be seen whether the design of the self-assessment model will in
practice see agencies relying heavily on up-front advice from the oversight body in
order to avoid the consequences of making an incorrect decision.

According to the ACT guidance material, al/ primary legislation requires a RIS,
regardless of the significance of impacts. However, in practice, some primary
legislation has been introduced without a RIS.
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The merits of alternative assessment approaches

As the proponent agency is ultimately responsible for compliance with the RIA
requirements, it can be argued that the agency should be responsible for determining
whether a RIS is required. If determining the significance of a proposal’s impacts
requires technical knowledge or skills that are embodied in the proponent agency
(and not the oversight body), then self-assessment can potentially reduce the costs
for both the agency and the oversight body. When the vast majority of regulatory
proposals do not impose significant impacts, having less resources devoted to
preliminary assessments may be appropriate. A self-assessment model is also
consistent with a risk-management approach to compliance, adopted in many other
areas of regulation, such as taxation and customs.

On the other hand, an advantage of having the jurisdictional oversight body
determine the significance of impacts is that it is done at arm’s length from the
agency introducing the regulatory proposal. The skills and expertise of the oversight
body may be able to produce more consistent decisions, both within and across
agencies. Under a self-assessment approach, agencies may have an incentive to
decide that a particular regulatory proposal with significant impacts does not require
a RIS (in order to minimise further use of agency resources or to delay stakeholder
engagement). Alternatively, if the consequences of a wrong decision are substantial,
agencies may heavily consult with the oversight body, reducing the relative
cost-effectiveness of the self-assessment model.

Where self-assessment is employed, some additional system design features may be
necessary. For example, the option of an agency referring a proposal to the relevant
oversight body to make the final decision should be retained, to enable agencies to
draw on the skills and expertise of their oversight body. To encourage agencies to
appropriately judge the need for a RIS, the oversight body may conduct a periodic
audit of the agencies’ judgments where no RIS was required. If the audit finds that
an agency has repeatedly misjudged the need for a RIS, a sanction could be applied,
such as withdrawing that agency’s right to self-assess — that is, the agency would
be required to refer future proposals to the oversight body for determination.

In general, the Commission considers that agency assessment is likely to be a
leading practice but recognises that it might not be immediately feasible in all
agencies/jurisdictions. Whichever method of assessment is selected, the
Commission considers that key features should include:

o reducing any documentary and analytical requirements to the minimum
necessary through the use (for most proposals) of a pro forma or checklist-based
preliminary assessment system
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agencies undertaking and publishing annual regulatory plans to highlight
forthcoming regulatory proposals (chapter 7)

where impacts can be assessed as prima facie significant, the RIS process should
immediately commence

where impacts are assessed as not significant, the decision with accompanying
reasons should be made public with a periodic audit of decisions to not
undertake a RIS.

LEADING PRACTICE 4.3

The efficiency and effectiveness of processes for determining whether RIS
requirements are triggered are likely to be enhanced where jurisdictions have
adopted the following practices:

agency self-assessment of the need for a RIS (in consultation with the
oversight body when necessary)

a preliminary assessment process that ensures only the minimum necessary
analysis is undertaken — for proposals that will clearly impose significant
impacts no preliminary assessment should be required

where impacts are assessed as not significant (hence no RIS is required),
reasons for the determination are made public

in the case of agency self-assessment of the need for a RIS, the periodic
independent auditing of these determinations by the oversight body and in the
event of performance failure, the removal of the agency’s responsibility for
determinations for a period of time.
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5

Exceptions and exemptions

Key points

« Alljurisdictions exclude certain types of regulatory proposals, or proposals in certain

circumstances, either as exceptions from regulatory impact analysis (RIA)
requirements or as exemptions from the requirement to prepare a regulation impact
statement (RIS).

There is scope to improve the transparency of exceptions in particular jurisdictions,
and/or to reduce the degree of discretion in their application.

Where exceptions clearly apply it should not be necessary to conduct any
preliminary impact assessment.

— In some jurisdictions excepted proposals are not being filtered out early enough
in the process and as a consequence RIA resources are being used inefficiently.

Subjecting election commitments to RIA requirements enhances the integrity of the
process. Where the requirement for a RIS is triggered, the impact analysis should
ideally reflect the full RIS requirements, but at a minimum include analysis of the
costs and benefits of implementing the announced regulatory option.

In all Australian jurisdictions, significant proposals that would otherwise trigger the
requirement to prepare a RIS can, in certain circumstances, be granted an
exemption.

Exemptions should be limited to genuinely exceptional circumstances, such as
emergency situations, where a clear public interest can be demonstrated and be
granted as soon as possible after the requirement for a RIS has been triggered.

— Participants raised concerns about the number of exemptions being granted
(particularly at the Commonwealth level); the propensity for more sensitive or
highly significant proposals to be exempted; and the lack of transparency around
the process.

— To ensure independence of the process and improve accountability, the
responsibility for granting exemptions should reside with the Prime Minister,
Premier or Chief Minister and not the Minister proposing the regulation.

To discourage excessive use of exemptions, particularly where a government’s
motivation may principally be to avoid the scrutiny that impact analysis provides, all
exemptions granted and the justification should be made public and a post
implementation review conducted.
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5.1 Introduction

All jurisdictions exclude certain types of regulatory proposals, or proposals in
certain circumstances, either from the requirement to conduct any RIA or from the
requirement to prepare a RIS. Generally, these exclusions fall within various
categories of exceptions or exemptions, but these terms are not used consistently
across jurisdictions. For ease of discussion, in this chapter, the Commission will use
the term ‘exceptions’ to cover those categories which exclude proposals from RIA
requirements. The term ‘exemption’, on the other hand, is used here to cover
exclusions or waivers from the requirement to prepare a RIS. Exemptions are
typically sought on a case-by-case basis once impacts have been assessed as
significant (and the requirement to prepare a RIS has been triggered). A
diagrammatic representation of the process of excluding and filtering regulatory
proposals is shown in figure 5.1.

Figure 5.1 A regulatory proposal’s progression through the ‘RIA filter’

Primary, subordinate and quasi regulation with an
expectation of compliance

\ Exceptions /\é‘
2
&

\Significant impacts/

N4

In addition to exceptions and exemptions, proposals assessed as having not
significant impacts are excluded from requiring further analysis (chapter 4).
Ultimately, only the small proportion of regulatory proposals which have significant
impacts, do not fall into an exception category and are not granted an exemption,
require a RIS.

It is generally accepted that certain exclusions, or exclusions in particular
circumstances, are necessary and appropriate. However, the large number of
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proposals bypassing RIA, particularly those that business consider to have more
significant impacts, is one of the principal complaints about RIA processes in some
jurisdictions (box 5.1).

This chapter examines the various exceptions, exemptions and other agreed
exclusions in jurisdictions’ RIA systems. It identifies a number of leading practices
that could help ensure exclusions are justified and transparent and, in particular, that
major or politically sensitive regulatory proposals are subjected to timely RIA.
However, there are other explanations for significant proposals not being subjected
to appropriate analysis, including a failure to prepare RISs (or RISs of an adequate
standard) where required. These non-compliance issues are discussed in chapter 8.

Box 5.1 Exceptions and exemptions: views of stakeholders
The following are illustrative of the concerns raised by participants:

Master Builders Australia
Master Builders has a particular concern with the level of exceptions and exemptions under
RIA processes. (sub. 19, p. 3)

Small Business Development Corporation (Western Australia)

Anecdotally, the SBDC believes there has been a substantial, and disproportionate (which is
contrary to its intent), number of Treasurer's Exemptions granted to agencies.
(sub. 25, p. 10)

The Centre for International Economics
Presently, some important regulatory changes are escaping the review process
(sub. 14, p. 7)

Australian Chamber of Commerce and Industry

Businesses are concerned that most of the proposed regulations that proceeded without
undergoing the RIA processes often imposed the greatest cost and compliance burden on
their businesses. (sub. 2, p. 2)

5.2 Exceptions to RIA

In all Australian jurisdictions, some specific types of regulatory proposals are
excepted from the RIA process. Typically, these exceptions are based on either the
specific subject matter of the proposal, or agreed on a case-by-case basis between
the oversight body and the relevant agency. These exceptions (in some cases
referred to in jurisdictional guidance material as exemptions) typically exclude the
relevant regulatory proposals from any requirement to conduct formal impact
analysis, not just from the requirement to prepare a RIS document. The Commission
recognises that exceptions form part of a well-functioning RIA system, however
improvements can be made to their transparency and applicability.
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Commonwealth and COAG exceptions

In the Commonwealth and COAG systems, regulation subject to RIA is defined
broadly (chapter 4), however, certain types of proposals are deemed to be outside
the scope of RIA:

o Australian Government — the definition of ‘regulation’ does not include grant
programs; government procurement of specific goods or services; or government
agreements, unless more general regulatory requirements are imposed on the
organisations receiving funding or providing goods and/or services.

« COAG — regulation subject to RIA does not include purchasing policies or
industry assistance schemes.

Commonwealth ‘carve outs’

The Office of Best Practice Regulation (OBPR) has reached agreements with
individual agencies on a number of specific regulatory proposals for which RIA is
not required. From October 2012, there has been an external guidance note setting
out the criteria for the use of RIA carve outs together with a list of the existing carve
outs (sub. DR35).

There are currently 49 approved ‘carve outs’ on the OBPR list. The carve out
removes the need for the relevant agency to produce an assessment of a proposal’s
likely impacts. Potential carve outs need to be regulatory changes that occur on a
regular basis and be either minor or machinery in nature. Possible categories of
carve outs include:

« routine indexation changes that use an established formula such as the Consumer
Price Index

« regular changes consistently assessed as minor or machinery in nature

o routine administrative changes identified as minor or machinery and will
continue to not require a RIS for future changes

« machinery changes. (Australian Government 2012c)

Either OBPR officers or relevant agencies can suggest potential regulatory
proposals that would benefit from being carved out from the RIA process.

In principle, such exclusions may enhance the efficiency of RIA systems and help
to ensure that efforts are targeted where they have the greatest potential to
contribute to improved regulatory outcomes. However, before such arrangements
are negotiated with agencies, stakeholders affected should be given an opportunity
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to comment on whether there would be value in subjecting the relevant regulations
to RIA.

More generally, the criteria used for carve outs should be consistently applied and
made public, together with an up-to-date listing of all such exclusions. The
exclusions should also be reviewed periodically to ensure that they continue to be
justified.

State and territory exceptions

State and territory RIA systems (apart from the Northern Territory) identify a much
wider range of specific exception categories than do the Commonwealth and COAG
systems, and there is a fair degree of commonality across jurisdictions. For
example, common exceptions relate to correcting drafting errors, standard fee
increases, police powers and rules of court and for the implementation of national
reforms (where a suitable national RIS has been prepared).

In all the states there are exceptions for both primary and subordinate legislation,
while in the ACT exceptions only apply for subordinate legislation (table 5.1). In
the Northern Territory, specific exceptions are limited to taxation and budgetary
proposals.

In those jurisdictions with subordinate legislation Acts, general exceptions apply for
machinery or transitional regulations.! Some additional exceptions are set out in the
specific subordinate legislation acts of particular jurisdictions (box 5.2).

1 That is, in New South Wales, Victoria, Queensland, Tasmania and the ACT, where the
legislation contains requirements to conduct RIA.
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Table 5.1 Exceptions to state and territory RIA

NSW Vica Qld WA SA Tas ACT NT
Pri. Sub. Pri. Sub.

RIA process BRS RIS BIA RIS RAS RIS RIS RIS RIS RIS RIS RIS RIS
Taxation x x x x vb vb ¢ yd o x x x
Managementof the public ., . e e , x x x x x x
sector
Corrects drafting errors,
makes consequential v va x v v v v s x v x v x

amendments or is of a
machinery nature

Standard fee increasesh v v x v v v v v x v x v x

Police powers, general

criminal laws, and v v x v v v v vi o x Vi x vi x
administration of courts

Electoral rules v v x X x x v v x x x x x
Regglatory proposals « vk v M < x < x x
previously assessed

National reforms with a A A v v v v x v v v x v xm

COAG RIS

Substantially uniform or
complementary matters of
another Australian
jurisdiction

Adoption of international
or Australian standards

or codes of practice, < v < x v v v < x v
where an assessment of

the costs and benefits

has already been made

Notice of the proposed
regulation would render
it ineffective or provide
unfair advantage/
disadvantage

xO0 v x x x x x v x

%
x
x
<

a For subordinate legislation, these are defined as an exemption from requiring a RIS rather than an exception
to RIA. P Excluding the administration of taxation. € Unless the oversight body requests further RIA
assessment. 9 Or other revenue raising policy measures which are purely budgetary in nature. € Or for the
internal management of a statutory body. f Also includes minor legislative amendments. 9 Only for regulation
which provides solely for commencement of all or part of enabling legislation and a RIS has already been
completed. h |n accordance with actuarially determined assessments or an accepted indexation factor such
as the Consumer Price Index. ! Unless the proposal impacts on third parties. J Only for rules of court. kK For
legislative instruments only. I This may include Ministerial Council and COAG processes or other processes
undertaken on behalf of government by independent bodies such as the Independent Pricing and Regulatory
Tribunal or the Productivity Commission. ™ A preliminary impact assessment is still required that includes,
where necessary, supplementary analysis at the Northern Territory level. M An assessment of the costs and
benefits needs to be undertaken as part of the scheme. © In Queensland, this is a Treasurer's Exemption
rather than a RIA exception. Therefore, both the Regulatory Principles Checklist and preliminary impact
assessment must be undertaken for the proposal, prior to granting an exemption. ‘Pri.’ Primary legislation.
‘Sub.’ Subordinate legislation.

Source: Jurisdictional guidance material (appendix B).
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Box 5.2 Exceptions specified in subordinate legislation acts
New South Wales

« A management plan for a share management fishery or a supporting plan made
under the Fisheries Management Act 1994.

« A zoning plan for a marine park under the Marine Parks Act 1997.
« A regulation under the Homebush Motor Racing (Sydney 400) Act 2008.
Victoria

o A proposed legislative instrument is required to undergo, or has undergone, an
analytical and consultation process which, in the opinion of the responsible Minister,
is equivalent to the process for a RIS.

Queensland

o Codes of practice made under the Work Health and Safety Act 2011 s 274;
Electricity Safety Act 2002 s 44; Workers’ Compensation and Rehabilitation Act
2003 s 486A.

Tasmania

e The body is a Government Business Enterprise (GBE) and the Department
Secretary certifies that the:
— proposal relates to its fees, charges, tariffs or other commercial operations

— proposal does not concern its public regulatory functions, powers or
administration

— commercial operations of the GBE would be impeded if a RIS was required.

Sources: Subordinate Legislation Act 1989 (NSW); Subordinate Legislation Act 1994 (Vic); Statutory
Instruments Act 1992 (QId); Subordinate Legislation Act 1992 (Tas).

Determining the applicability of exceptions

In some jurisdictions, proposals covered by exceptions are not excluded from the
requirement to undertake preliminary impact analysis (PIA). For example, while the
Western Australian PIA template does provide for the completion of a shortened
registration process when agencies are making a ‘request for an exception’, this still
requires provision of information on the need for government action, objectives of
the proposal, options to resolve the issue, consultation undertaken and reasons for
the exception. In Queensland, however, agencies self-assess whether a regulatory
proposal is covered by an exception to the Regulatory Assessment Statement (RAS)
System. Where it is determined that an exception applies, the agency is only
required to fill out the section of the Regulatory Principles Checklist (RPC) relating
to establishing the case for government action, and the reasons that the regulatory
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proposal is excluded from the RAS system, rather than undertake a formal PIA
(Queensland Treasury 2010).

The Commission considers the requirement to conduct PIA in relation to proposals
covered by exception categories to add no real value and may reflect a lack of
clarity or certainty in the definition of exceptions.

While states and territories generally have an ‘approved list’ of exceptions to RIA,
in many cases the scope and application of specific exceptions is uncertain or open
to interpretation. As an example, in determining whether the common exception for
‘regulatory proposals previously assessed’ applies in relation to a specific proposal,
agencies might be unclear as to how recent the previous assessment needs to be and
what criteria the previous assessment needs to meet (see next section).

There will always be some degree of judgment involved in determining the
applicability of particular exceptions to individual proposals. A very high level of
specificity or prescription is unlikely to be appropriate or feasible and inevitably
some ‘grey areas’ will exist. However, there is scope for jurisdictions to provide
further information and examples in guidance material so as to minimise uncertainty
and ambiguity.

Greater clarity around exceptions will contribute to improved compliance with RIA
requirements and also reduce the scope for agencies to abuse any discretion they
have in their determinations. Where little or no guidance is provided on the types of
circumstances that justify an exception, there is an increased risk of subjectivity and
inconsistency in determinations. Moreover, there is not a clear and objective basis
for challenging determinations.

In Victoria, at least in principle, there is a particularly high level of transparency
around exceptions (termed exemptions in that jurisdiction) with certificates,
including reasons for their granting by the proposing Minister or Premier, made
public (discussed further in relation to exemptions, below). Whereas in Tasmania,
the Tasmanian Parliamentary Standing Committee on Subordinate Legislation
(TPSCSL) identified the need for additional information to be provided on the
reasons for exceptions:

... it would be useful for the Committee to receive more detail when [exceptions] from
the RIA process are granted by the Secretary of the Department of Treasury and
Finance. ... It would be beneficial to the Committee for the [exception] certificate to
indicate the particular section(s) [of Part 2 of the Subordinate Legislation Act] that have
been determined to apply that remove the requirement for a RIS to be provided.
(TPSCSL, sub. 3, p. 3)
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Proposals that have been subjected to prior analysis

In certain cases, the RIA process may have effectively been satisfied through earlier
policy development processes, but as discussed above there is often a lack of clarity
in guidance material around the type of assessment that would be deemed sufficient
in order for a regulatory proposal to avoid RIA. The guidance material in New
South Wales provides useful additional information:

... proposals which have already been subject to a detailed assessment against the
better regulation principles as part of an earlier Cabinet Minute or Executive Council
Minute [may be excepted from RIA]. In such cases, this should be identified and no
further demonstration of meeting the principles is required. This ... is contingent on
adequate and prior assessment of the specific regulatory proposal.

Regulatory proposals developed and assessed through external processes ... may
include Ministerial Council and COAG processes or other processes undertaken on
behalf of government by independent bodies such as the Independent Pricing and
Regulatory Tribunal (IPART) or the Productivity Commission. Where these processes
demonstrate the elements of good quality regulatory development, which at a minimum
includes detailed regulatory impact assessment and public consultation, it is not
necessary to duplicate this work when seeking approval at a NSW level. However, a
short description of the process undertaken and a web link to relevant supporting
information should be provided. (NSW Department of Premier and Cabinet
2009, p. 10)

Other jurisdictions have permitted exclusions to the RIA process to avoid
unnecessary duplication of previous impact analysis. These include exceptions
covering:

« regulatory proposals previously assessed or reviewed
« national reforms for which a suitable national or COAG RIS has been prepared

« adoption of Australian or international standards, where an assessment of the
costs and benefits has already been made.

Previous reviews

The Commission considers that where comprehensive and rigorous reviews have
been conducted that have established the case for a regulatory proposal, it could be
appropriate to waive the requirement to undertake any further RIA. However,
judgments need to be made on a case-by-case basis and should be limited to those
instances where the review and the regulatory proposal meet certain criteria,
including that the:

. review is recent, say within the last two to three years (the Commission notes
that Victoria uses three to five years as a rough guide (Victorian Department of
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Treasury and Finance 2011a)) — with older reviews, there is a risk that the
analysis has become irrelevant or misleading, but to ignore or repeat earlier
analysis could be costly and inefficient

« conduct of the review and the analysis in the review report are consistent with all
the essential elements of the RIA framework, including with respect to adequate
consultation

« review contains sufficiently detailed analysis relevant to the specific regulatory
proposal

« proposal is largely consistent with the recommendations of the review.

Ideally, the review would also have been public and independent — that is, it would
have been conducted at arm’s length from the agency proposing the relevant
regulation.

Where previous reviews have been conducted, consideration could be given to parts
of these reviews substituting for specific aspects of the RIS requirements. This
would include, for example, public discussion papers or exposure drafts which
address the same problem as that conducted in the RIS, and potential options for
resolving it. Nevertheless, at a minimum, the RIS should summarise what was
presented in the review, as well as feedback from stakeholders. If there was no, or
only limited opportunity for affected parties to provide input into the review, then
consultation with stakeholders would still be necessary to meet the RIS
requirements.

The Commission understands that previous reviews have been accepted by the
Western Australian oversight body on occasion as a substitute to the requirement to
undertake a consultation RIS. The Western Australian Department of Treasury
noted that ‘prior analysis is a ground for exception from full RIA examination’
(sub. DR37, p. 3). Accordingly, it reported that of the concerns expressed over the
number and frequency of Treasurer’s exemptions granted in Western Australia, the
majority related to proposals which had been subject to previous policy
development.

Agreed national reforms

All states and the ACT have a specific exception for regulatory proposals that have
been assessed as part of national reform (COAGQG) processes.

As noted above, the Northern Territory permits exceptions where ‘a sufficient level
of analysis’ has been undertaken in other national reform processes. In Queensland,
Western Australia, South Australia and the ACT, jurisdictional-specific impacts
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need to have been identified and assessed in a national RIS for the exception to
apply. In addition to assessing jurisdictional impacts, Victoria and New South
Wales explicitly require that the national RIS satisfy their respective state RIS
requirements. Further issues in relation to the content of COAG RISs and, in
particular, the extent to which they consider jurisdiction-specific impacts, are
discussed further in chapter 6.

In most jurisdictions, there are examples of primary legislation containing clauses
that expressly exclude the application of RIA to regulations that are subsequently
made under the relevant Act. In some cases these exclusions relate to the
implementation or subsequent amendment of national framework laws and have the
objective of preserving uniformity and avoiding duplication of national RIA
processes. A recent example of such an exclusion surrounded the introduction of the
National Energy Retail Law (NERL) in the ACT (Standing Committee on Justice
and Community Safety (SCJCS) 2012a).

While production of an ACT RIS was considered ‘unnecessarily duplicative’, the
Commission notes that when the NERL was adopted in NSW, the adoption Act
included provision for further analysis to meet NSW RIS requirements
(SCJCS 2012b).

Where national reforms are adopted by individual jurisdictions, it is important that
the RIS give adequate consideration to jurisdictional impacts. Individual
jurisdictions would need compelling reasons for pre-emptively excluding the
application of their own RIA processes to their jurisdiction adoption of such
national reforms. The RIA requirements of RISs for national reforms are discussed
in chapter 6.

Adoption of an international or Australian standard

Another common exception relates to proposals adopting international or Australian
standards or codes of practice, where an assessment of the costs and benefits has
already been made. For example, in Western Australia and the ACT, no national
RIS is required in order to adopt an international or Australian standard or code of
conduct.

Some stakeholders are of the view that RIA should generally not be required if a
proposal is merely adopting an international standard. For example, the Australian
Accounting Standards Board (AASB) considers that:

if ... adopting an IFRS [International Financial Reporting Standard], there could be a
presumption that RIA processes are not required because of the established benefits of
remaining IFRS-compliant (and therefore remaining consistent with our international
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peers). Alternatively, if the AASB is contemplating not adopting an IFRS, there could
be a presumption that a rigorous RIA process would be needed. (AASB, sub. 15, p. 2)

While the Commission has previously stated (see for example, PC 2006a) that there
should be a presumption in favour of adopting international standards because they
facilitate trade, promote competition and potentially provide consumers with greater
choice, they will not always be the best option for adoption in Australia. Any
decision to reference an Australian Standard in regulation or to align with an
international standard must be based on a case-by-case assessment of whether there
are net benefits to the Australian community as a whole. It is therefore appropriate
that RIA be conducted before any such decisions are taken, unless suitable previous
assessments have demonstrated the case for such adoption in Australia. There may
additionally be merit in a memorandum of understanding between the oversight
body and the proposing agency specifying the criteria that would need to be
satisfied before adopting international standards (chapter 10).

International treaties

Australia’s participation in international treaties is currently subject to the
Commonwealth RIA requirements. The Australian Government Handbook states
that:

At [the negotiation] stage, the RIS should focus on the nature of the problem being
addressed, the objectives of the proposed treaty and a preliminary discussion of options
and their respective costs, benefits and levels of risk ... When endorsement is sought to
sign the final text of a treaty, the RIS would need to include a more detailed analysis
that assesses the likely impacts ... A further RIS is not required for domestic legislative
changes that are required to implement a treaty if the terms of the treaty determine the
action required to implement it. However, a RIS may be required for the domestic
legislation if there is any discretion about the nature of the action to be taken to
implement the treaty. (Australian Government 2010a, p. 22)

Some stakeholders suggested that international treaties should not be subject to RIA
requirements, or should be subject to only one RIS. For example, the Department of
Infrastructure and Transport submitted that:

[t]he treaty itself does not impose any rules on any parties other than the state parties.
In such a circumstance, current RIA requirements (in theory) subject both the treaty
and the subsequent implementing “regulation” (e.g. legislation, regulation, quasi-
regulation) to RIA requirements, creating a situation where multiple RIA processes
may be required. (sub. DR36, p. 1)

In principle, the approach to treaties as outlined in the Handbook is broadly
appropriate. The decision maker ought to be informed — prior to making a decision
— that there is in fact a problem, and the potential avenues to resolve it.
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Nevertheless, it is foreseeable that in certain circumstances this would be difficult to
operationalize. For example, it would be difficult to adequately describe the range
of feasible options to address a problem if negotiations are yet to take place, and
there is no available information as to what may be negotiated. Moreover, assessing
the benefits, costs and risks of the various options prior to negotiations taking place
is likely to prove unworkable. Therefore, at the negotiation stage, the RIS should be
required to outline the problem, objectives and alternative options — and any
information on impacts if available. Once negotiations have been finalised, the
remaining RIS elements should then be completed.

Election commitments

Some stakeholders raised particular concerns about election commitments avoiding
RIA (see, for example, Centre for International Economics, sub. 14).

There appears to be a widely held misconception that RIA requirements generally
do not apply to election commitments. However, an exception applies only in
Western Australia ‘[w]here options for the implementation of the commitment
would not benefit from a RIA style options analysis’ (WA Treasury 2010a, p. 6).

Since 2010, the Commonwealth has required a modified RIS for election
commitments — ‘the RIS should focus on the commitment and the manner in which
the commitment should be implemented, not on the initial regulatory decision’
(Australian Government 2010a, p. 15).

Although there is often little prospect of RIA conducted for an election commitment
influencing policy outcomes in the short-term, there can be an important
transparency benefit from a full disclosure in a RIS of the impacts of the announced
policy relative to alternative options that may or may not have been considered. The
Commission recognises that there may be a strong disincentive for agencies to show
the Government’s preferred option in a bad light. However, with appropriate
oversight, transparency and accountability measures in place, a requirement for a
full RIS for election commitments could actually work to force agencies to release
rigorous assessments and in turn to discourage ill-considered commitments being
made during election campaigns or implemented thereafter.

LEADING PRACTICE 5.1

Subjecting election commitments to RIA requirements enhances the integrity of
the process. Where the requirement for a RIS is triggered, analysis would ideally
reflect the full RIS requirements, but at a minimum include analysis of the
implementation of the announced regulatory option.
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Taxation and other commercially sensitive proposals

In Queensland, South Australia, Western Australia, Tasmania and the Northern
Territory, regulatory proposals relating to budgetary matters are not subject to RIA.
In the other jurisdictions the normal RIA requirements apply, including the
preparation of a RIS document. The Commission notes though that Commonwealth
taxation proposals have, under previous RIA arrangements, been subject to separate
‘Taxation RIS’ requirements (that focus primarily on implementation aspects and
compliance costs, rather than policy alternatives).

Given taxation proposals typically have significant impacts on businesses or
individuals and indirectly on consumers and other groups in the community, it is
important that they are subjected to rigorous RIA. Unrestricted consultation and
wide dissemination of information to stakeholders are important principles of
effective policy making processes. That said, because of the sensitive nature of
taxation proposals and the scope to induce speculative or avoidance behaviour, it
may not always be appropriate to widely publicise draft proposals. Hence, special
considerations may need to be taken into account in designing consultation
processes (such as the need for confidentiality agreements with stakeholders).
Similar considerations may apply more generally to financial measures or other
sensitive proposals, where advance notice of intended changes can lead to responses
in markets that can undermine their effectiveness and/or increase associated costs.

However, it is important that any exception processes that might allow agencies to
adopt more restrictive practices are applied only in very limited circumstances to
proposals that are clearly in the public interest, rather than being applied in a
blanket way to broad categories of proposals.

It has also been argued that changes in rates of taxation (as opposed to more
substantive policy changes) should be excluded from the requirement to undertake
RIA, in the same way that standard fee increases are excepted (Borthwick and
Milliner 2012). The Commission considers that generally the case for special
treatment for any taxation proposals should be considered on a case-by-case basis as
an exemption to RIS requirements (see below) instead of an exception to RIA.
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LEADING PRACTICE 5.2

Exceptions to RIA are a necessary part of a well-functioning RIA system.
Determining as early as possible in the policy development process whether a
regulation falls within an exception category, helps ensure that RIA resources are
better targeted.

o All categories of exceptions should be set out in RIA guidance material,
together with sufficient information and illustrative examples to assist
agencies in determining the applicability of particular exceptions.

o Where exceptions clearly apply it should not be necessary to conduct any
preliminary impact assessment.

5.3 Exemptions from RIS requirements

In all jurisdictions, regulatory proposals assessed as significant that would otherwise
trigger the requirement to prepare a RIS can, in exceptional circumstances, be
granted an exemption. However, Tasmania and the ACT do not permit exemptions
for ‘exceptional circumstances’ for primary legislation. New South Wales has no
process for exemptions for either primary legislation or for amending regulations. In
Western Australia, the Treasurer can grant an exemption in a range of specific
circumstances (WA Department of Treasury, sub. DR37).

The Australian Government guidance material has no definition of what constitutes
exceptional circumstances. In practice, exemptions have been granted for a wide
range of situations — occasionally natural disasters but more commonly for what
would appear to be non-time critical proposals that are politically sensitive in nature
(see later discussion).

Guidance material in other jurisdictions typically limits the granting of exemptions
to circumstances where an urgent response (for example to an emergency situation)
is required and/or where an exemption is in the public interest.

In South Australia, for example, exemptions relate only to:

. exceptional emergency matters relating to the administration of justice or the
protection of personal and public safety, where the impact of the regulatory proposal on
business costs (either one-off or ongoing) is not significant. (SA DPC and DTF
2011, p. 6).

Given that the South Australian RIA system was only fully implemented in 2011, it
remains to be seen how the exemption will be interpreted in practice.
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The criteria for the granting of an exemption from a Regulation Assessment
Statement in Queensland incorporate a broader unfair advantage/disadvantage test
in addition to an emergency element whereby:

« an immediate regulatory response is required

o notice of the proposal may render the rule ineffective or unfairly advantage or
disadvantage any person likely to be affected by the regulation (Queensland
Treasury 2010, p. 28).

In jurisdictions with subordinate legislation Acts which embody RIA requirements
— New South Wales, Victoria, Queensland, Tasmania and the ACT — the “public
interest exemption’ is available where ‘[i]n the special circumstances of the case,
the public interest requires that the regulation be made without a RIS’. In Victoria,
for legislative instruments only, an additional exemption may be granted (but the
instrument must expire within 12 months — see below) where it is necessary to
respond to:

(1) a public emergency; or
(i)  an urgent public health issue or an urgent public safety issue; or

(i11))  likely or actual significant damage to the environment, resource sustainability or
the economy ... (Subordinate Legislation Act 1994 (Vic), s. 12F (h))

It is appropriate that the types of circumstances that would justify an exemption are
limited so as to constrain the degree of discretion in granting such exemptions. As
the SBDC have stated, this would prevent exemptions being used ‘to circumvent
due process when the situation does not warrant it” (SBDC, sub. 25, p. 13).

How is an exemption sought and granted?

As noted earlier, exemptions are typically sought on a case-by-case basis. In most
jurisdictions it is a requirement that the request for an exemption be made in
writing. The decision maker with responsibility for granting a RIS exemption varies
across jurisdictions (table 5.2).

For subordinate legislation in New South Wales, Victoria, Tasmania and the ACT,
the proposing Minister is generally responsible for granting a RIS exemption.
Although in the case of public interest exemptions, the Premier is responsible for
granting exemptions in Victoria and the Treasurer in Tasmania. Under the
Australian Government and COAG RIA requirements, the Prime Minister is
responsible for granting a RIS exemption. In Queensland and Western Australia, the
Treasurer is responsible for granting all RIS exemptions.
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Consistent with the need for independent oversight of RIA processes more generally
and principles of good governance, the proposing Minister should not have the
responsibility for determining whether their own regulatory proposal should be
granted an exemption. This ensures the necessary clear separation of decision
making responsibilities in such circumstances to avoid conflicts of interest as the
Minister would generally have a strong vested interest in the adoption of the
proposal.

Table 5.2 Responsibility for granting a RIS exemption

Cwith  COAG NSW Vic Qd WA SA Tas ACT NT
Pri. Sub. Pri. Sub.
RIS RIS BRS RIS BIARIS RASRIS RIS RIS RIS RIS RIS RIS RIS

Prime Minister 4 4
Premier .. . . . v vya

Treasurer . . i e e .Y YV .. ya

Proposing Minister .. .. . vb v L L 4
Cabinet Office . . e e e Y -
Oversight Body . . e e e e e e eV

@ Only for granting the public interest exemption for subordinate legislation. All other exemptions are granted
by the proposing Minister. b |ncludes instances where no RIS is required based on the advice of the Attorney
General or the Parliamentary Counsel. ..not applicable. ‘Pri.’ Primary legislation. ‘Sub.” Subordinate
legislation.

Source: Jurisdictional guidance material (appendix B).

Timing of exemptions

The timing of applications for exemptions during the RIA process is not restricted
in any jurisdiction. The guidelines in Western Australia explicitly state that the
‘treasurer’s exemption from the RIA process may be sought at any stage during
policy or regulatory development” (WA Treasury 2010, p. 2).

During discussions with stakeholders, the Commission was informed of instances in
some jurisdictions where proposals had been granted exemptions after a RIS had
commenced. This tended to occur because of pressure on decision makers to act on
the proposal before the RIS was completed or an inability to complete the RIS in a
manner that would satisfy the jurisdiction’s RIA requirements. Exemptions granted
at a late stage of the RIA process discourage integration of RIA into agency culture
and subvert the integrity of the RIA process.

There is scope to minimise potential abuse of exemptions by allowing applications
only immediately after the requirement for a RIS has been triggered. At this stage,
the responsible minister should decide between proceeding with the RIS or seeking
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an exemption — any genuine emergency circumstance should already be evident. If
the minister decides to proceed with the RIS, there should be no further opportunity
to seek an exemption and, if the proposal proceeds to decision makers with an
inadequate RIS or no RIS, it should be deemed non-compliant with the RIA
process, rather than being able to disguise this non-compliance with a late
exemption.

Consequences of an exemption

A post implementation review is required within two years for regulatory proposals
exempted in the Commonwealth, Queensland and Western Australia and a late RIS,
within 12 months of implementation for COAG, South Australia, and New South
Wales (subordinate legislation only).

There are no specific consequences following the granting of an exemption in
Tasmania and the ACT or for primary legislation in Victoria. There are also no
consequences in the Northern Territory if it is determined that a regulatory proposal
has a ‘clear and obvious net public benefit’.

The consequences following the granting of an exemption for subordinate
legislation in Victoria arguably create the strongest disincentive for such
exemptions. In addition to the requirement that the exemption certificate with
reasons be made public, for a Premier’s exemption to be granted, the proposed
instrument must be scheduled to expire on or before 12 months after its
commencement date:

If a Premier’s certificate is granted, the RIS process will still need to be commenced
and completed within the lifetime of the certificate. Only in exceptional circumstances
will more than one certificate be granted. Moreover, the duration of the certificate will
be the shortest possible period to enable the RIS process to be undertaken (unless
exceptional circumstances are involved). In practice, a six-month period is often the
maximum period granted. (Victorian Department of Treasury and Finance
2011a, p. 51)

The Commission considers that consequences for exemptions should be sufficient
to discourage unwarranted exemption requests and ensure some transparency of the
likely impacts of regulatory proposals. One consequence should be the requirement
for a post-implementation review (chapter 9).

Information on exemptions granted

According to jurisdictional guidance material, exemptions are made public in
around half of Australia’s jurisdictions (table 5.3). However, in practice the
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Commission has been able to locate public information on exemptions granted only
in the Commonwealth and Victoria.

Table 5.3 Public information on granting exemptions

Cwith COAG NSW Vic Qid WA SA Tas ACT NT
Pri. Sub. Pri. Sub.
RIS RIS BRS RIS BIA RISRASRIS RIS RIS RIS RIS RIS RIS RIS

Publication va va b ox ve x x  xd o« oxe | uf
Reagons are % x . x x v x x x x ox x x
provided

a pyblished in real-time online by the OBPR. b Exemption certificates are forwarded to the Legislative Review
Committee, but are not made public. © The exemption is presented to both Houses of Parliament. d The
Regulatory Gatekeeping Unit monitors, assesses and will report on the granting of Treasurer's Exemptions
and subsequent compliance with the post implementation review requirements, however the reports have not
been made public. © Exemptions are forwarded to the Subordinate Legislation Committee, but are not made
public. fARIS exemption is presented to the Legislative Assembly, but is not made public. .. not applicable.
‘Pri.’ Primary legislation. ‘Sub.” Subordinate legislation.

Source: Jurisdictional guidance material (Appendix B).

In Victoria, although there is some public reporting, actual practice also falls short
of what is stated to be required in that jurisdiction. The guidance material states that
a RIS exemption certificate must be published with accompanying reasons and
presented to the Scrutiny of Acts and Regulation Committee (SARC) and to both
Houses of Parliament (Victorian Department of Treasury and Finance 2011a). The
Commission found references to exemptions granted in the SARC Annual Review
and in statements from the Clerk of the House in relation to specific statutory rules
— but in both cases no information on the reasons for exemptions were provided.

In Western Australia, guidance material notes that the oversight body will monitor,
assess and report on the granting of exemptions, but none of the reports are publicly
available. As noted above, the Small Business Development Corporation (SBDC)
has concerns about the number of Treasurer’s exemptions it perceives are being
granted in Western Australia. The SBDC has also noted the lack of transparency
surrounding the granting of such exemptions:

Of course without Biannual Agency Regulatory Reports or the annual report from the
RGU [Regulatory Gatekeeping Unit] being made available to the public there is no way
of knowing how many Treasurer’s Exemptions have been granted since the
introduction of the RIA regime. (SBDC, sub. 25, p. 10)

The recent review of the Commonwealth RIA system (Borthwick and
Milliner 2012) recommended that when exemptions are granted, the proponent
minister’s reasons be made public. This recommendation is under consideration by
the Government (Australian Government 2012b).
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Evidence from the Commonwealth and Victoria

In the Commonwealth, the number of exemptions granted by the Prime Minister has
ranged between three and six per year in recent years, with the exception of 2010-11
(figure 5.2). In that year, the number of exemptions rose substantially with seven
exemptions granted for separate taxation proposals related to the implementation of
the Government’s response to the Henry Tax Review (OBPR 2011a).

Figure 5.2  Public reporting of exemptions granted in Australia2
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A The Australian and Victorian Governments are the only jurisdictions that have publicly reported exemptions
granted.

Data sources: OBPR (2008, 2009, 2010, 2011a, 2012a); SARC (2008, 2009, 2010, 2011, 2012).

In Victoria, there have been up to seven Premier’s exemptions, per year, in recent
years. The number of exemptions granted in 2007 and 2009 were higher, compared
with other years, in both absolute terms and relative to the number of regulatory
proposals requiring a RIS.

As previously noted, a common concern raised by stakeholders is that the proposals
that have been granted exemptions have tended to be those with more major impacts
or those that are politically sensitive (box 5.3). For example, the Australian
Chamber of Commerce and Industry (ACCI) noted:

Politically sensitive regulations that have a significant impact on [the] business
community are more likely not to have their RIA adequately completed.
(ACCIL, sub. 2, p. 1)
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Box 5.3 Stakeholder concerns about exemptions

Industrial relations:

. it is concerning that a number of major pieces of legislation and regulations have not
been subject to regulation impact statements in recent years, including those that affect all
businesses, such as industrial relations legislation. (Business SA, sub. 18, p. 3)

National Broadband Network:

The first NBN [National Broadband Network], the FTTN [fibre to the node] version, was
proposed to be essentially a commercial undertaking supplemented with a public equity
contribution ... [Gliven the Government proposed to contribute up to A$4.7bn it was careful
to conduct its own evaluation to assure it received value for money. As well, if there were to
be any concessions on regulation or in some other form, it would be worth assessing if these
delivered benefits greater than any costs of such concessions ...

However, the second iteration of NBN, the FTTP [fibre to the premises] version, was not
subject to even this level of evaluation — that is, an assessment of whether if offered value
for money. Surely, this would be a more important evaluation than that for the FTTN version
of NBN, given the 10-fold increase in potential government spending; that the Government
now proposed to be the lead investor; that there may need to be a Government guarantee to
get any private investment; and that a radical restructuring of the industry and associated
regulation would be required. (Martin 2010, p. 30.4)

The limited recent public reporting on exemptions does not allow the Commission
to provide any definitive breakdown of exemptions by significance. The OBPR’s
reporting did, until 2009-10, identify which of the exempt proposals were more
significant (they used the terms ‘highly significant’” or ‘major regulatory
initiatives’). Some of these more significant proposals identified by the OBPR are
listed in box 5.4.

The Commission notes that two of the exemptions were highly significant? or
related to ‘major regulatory initiatives’ in each year from 2007-08 to 2009-10, at
which point OBPR stopped separately reporting this information. For the years
where reporting by significance was not undertaken by the OBPR, and for Victoria,
the Commission has also included in box 5.4 examples of regulatory proposals that
the Commission judges may possibly have been highly significant.

2 The Australian Government Best Practice Regulation Handbook provided the following
guidance on significance. ‘In terms of the nature of proposals, a ban on popular or widespread
activities would generally be regarded as highly significant. Placing conditions on activities,
such as requiring licences or specific standards, would be regarded as a significant intervention.
An example of low significance might be a change in the format of reporting requirements for
businesses’ (Australian Government 2007, p. 23).
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Box 5.4 Examples of highly significant exempted regulatory proposals:
Commonwealth and Victoria

Commonwealth
o Northern Territory National Emergency Response (2007-08)

« Workplace Relations Amendment (Transition to Forward with Fairness) Bill 2008
(2007-08)

« Fair Work Bill 2008 (2008-09)

e Carbon Pollution Reduction Scheme Bill 2009 (2008-09)

« Structural separation arrangements for Telstra (2009-10)

« National Broadband Network implementation plan (2010-11)

« Changes to Anti-siphoning Scheme (2010-11)

e Banning home loan exit fees (2010-11)

o Australia’s future tax system review — Minerals Resource Rent Tax (2010-11)
e Response to Super System (Cooper) Review (2010-11)

« Creation of a default superannuation product called MySuper (2011-12)

Victoria

« Radiation (Tanning Units Amendment) Interim Regulations 2007

« Road Safety (Drivers) (Peer Passenger Restriction) Interim Regulations 2008
« Building Amendment (Bushfire Construction) Interim Regulations 2009

e Gambling Regulation (Pre-Commitment) Interim Regulations 2010

Sources: OBPR (2008, 2009, 2010, 2011a, 2012a); Scrutiny of Acts and Regulations Committee (2008,
2009, 2010, 2012).

LEADING PRACTICE 5.3

For exemptions from the requirement to prepare a RIS:

limiting the granting of exemptions to exceptional circumstances (such as
emergency situations) where a clear public interest can be demonstrated, is
necessary to maintain the integrity of RIA processes

the exemption should not be granted after a RIS has commenced

independence of the process and accountability requires that responsibility for
the granting of exemptions resides with the Prime Minister or Premier/Chief
Minister and not the Minister proposing the regulation

publishing all exemptions granted and the reasons on a central register
maintained by the oversight body, and requiring the responsible minister to
provide a statement to parliament justifying the exemption, improves RIA
transparency and accountability.
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6

Analytical requirements and impact
assessment

Key points

Key analytical requirements for sound regulatory impact analysis (RIA) are broadly
similar across Australian jurisdictions and largely conform with internationally
recognised leading practice. However, what occurs in practice often falls short of
those requirements and there is substantial scope for improvement.

The benefits that a RIS provides are enhanced where all feasible options (including
‘no action’) are explicitly identified and assessed and the RIS is timed to inform
decision making. Ministers and decision makers should not close off options for
consideration prior to RIS analysis being undertaken.

Regulatory outcomes are likely to be enhanced where the option that yields the
greatest net benefit to the community — encompassing economic, environmental
and social impacts (where relevant) — is recommended in RISs.

Impacts should be quantified wherever possible. Where this is not possible, a
qualitative assessment should be undertaken and explicitly included in the overall
assessment of net benefits.

National reform processes are more likely to work effectively when:

— detail on individual jurisdictional impacts, including implementation costs, is
included in RISs wherever possible, in particular where the impacts are uneven
across jurisdictions.

Requiring a competition statement in all RISs, irrespective of whether the regulatory
proposal is ultimately assessed as having competition impacts, should ensure such
issues are considered by agencies.

While many RISs are of a high standard, quality varies substantially both within and
between jurisdictions. Victorian and COAG RISs were generally more
comprehensive and were considered closest to leading practice.

Common improvements necessary to reduce the gap between RIA principle and
practice include:

— clearer identification of the nature and magnitude of the problem; more consistent
consideration of a wide range of options; greater clarity in specifying objectives;
consideration of a broader range of impacts, quantified wherever possible; and
greater consideration of implementation, monitoring and compliance issues.
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This chapter examines the analytical requirements for RIA in each jurisdiction and
how these are being implemented in practice.

In the terms of reference for the study, the Commission is directed to establish ‘the
extent to which the benefits and costs of options are robustly analysed and
quantified and included in a cost benefit or other decision-making framework.’
Additionally, the Commission has been asked to examine specific analytical
requirements across the jurisdictions including the consideration of: regulatory and
non-regulatory options; competition impacts; and national market implications.

In seeking to address these matters, jurisdictional performance is examined both in
terms of analytical requirements as set out in guidance material, as well as the
resulting RIA outputs as documented in RISs produced in each jurisdiction.

For the latter, the Commission examined 182 RISs prepared and published in 2010
and 2011 for all Australian jurisdictions to assess the extent to which key analytical
features were present. This was the most comprehensive RIS analysis so far
undertaken in Australia; the Commission estimates that these 182 RISs account for
about two-thirds of all the RISs prepared in those years. All RISs examined were
assessed as adequate by the relevant oversight body (in jurisdictions where formal
assessment takes place) and covered a wide range of subject areas and types of
regulation.

The results of the RIS analysis reflect a range of factors including differences in:
jurisdictional RIS requirements and significance thresholds and the magnitude of
the impacts of regulatory proposals examined. Many of the indicators relate to basic
RIA elements which, when taken together as a group, provide a broad snapshot of
the relative comprehensiveness of RISs across jurisdictions in the period examined.
Further information on the Commission’s RIS analysis and qualifications to its
interpretation is presented in appendix E.

6.1 The elements of a RIS

The seven key elements of a RIS identified in the COAG Best Practice Regulation
Guide (COAG 2007a) are:

1. problem identification

2. a statement of objectives to be achieved

3. consideration of options (including both regulatory and non-regulatory
solutions), one of which should be ‘no action’ to achieve the desired objectives
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4. assessment of impacts (costs and benefits) for consumers, business, government
and the community

5. a consultation statement

6. conclusion and recommended option

3

. implementation, monitoring and review.

Incorporation of these elements in RIA has long been recognised as leading practice
in Australia (see for example Office of Regulation Review (ORR) 1996) as well as
internationally (see for example, Toornstra 2001). While guidance material in all
Australian jurisdictions incorporate these elements, the nature and extent of detail
provided differ substantially.

Each element — with the exception of ‘consultation’ (discussed in chapter 7) and
the review component of ‘implementation, monitoring and review’ (discussed in
chapter 9) — is examined in more detail below to identify key differences between
jurisdictions and leading practices.

Proportionality principle

An element of sound analysis that is not an explicit RIS element but conditions all
of them is the proportionality principle. The principle states that the depth of
analysis to be undertaken on a regulatory proposal should be commensurate with
the significance of that proposal’s likely impacts.

The OECD has long endorsed the proportionality principle (OECD 1995). In its
recent guidelines on regulatory policy adopted in March 2012 the OECD reiterated
its importance, stating that jurisdictions should: ‘Adopt ex anfe impact assessment
practices that are proportional to the significance of the regulation’

(OECD 2012a, p. 10).

The Australian Government’s best practice regulation requirements provide an
example of how the proportionality principle operates in practice for
Commonwealth and COAG RISs (box 6.1). An examination of jurisdictional
requirements as set out in guidance material indicates that all Australian
jurisdictions have embraced proportionality as central to RIA.

The extent to which the proportionality principle and the examined RIS elements
are reflected in impact analysis is discussed below.
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6.2 Problem identification and objectives

Sound problem identification is crucial in conditioning the analysis in the remainder
of the RIS. As the COAG guidelines note ‘an elaborate and detailed analysis of a
problem that has been wrongly conceptualised may well be worthless’ (COAG
2007a, p. 25). Moreover, the problem needs to be of a nature that government
intervention is able to address. As stated by the OECD in its recent
recommendations on regulatory policy:

Ex ante assessment policies should require the identification of a specific policy need,

and the objective of the regulation such as the correction of a market failure, or the
need to protect citizen’s rights that justifies the use of regulation. (OECD 2012a, p. 10)

Box 6.1 The proportionality principle in practice

The Australian Government Best Practice Regulation Handbook states that the level of
analysis in a RIS has to be commensurate with the likely impact of the proposal, and
that:
[1]f the proposal is likely to have significant impacts on business and the community
more broadly, you will need to provide a detailed analysis of those impacts; if the
impacts are likely to be less significant, then a less detailed analysis will be
required. (Australian Government 2010a, p. 15)

In making judgments about the likely impact of proposals the OBPR examines:
« the nature and magnitude of the proposal (and the problem it is addressing), and
« the scope (or breadth) of its impacts.

The Handbook notes:
An increase in the rate of excise on petrol would, for example, be quite broad in its
impact, while a curfew on flights into a small airport would be relatively narrow in its
impacts.
A complete ban on providing particular goods or services would be regarded as
‘large’ in magnitude, while an example of a less significant 'small’ intervention might
be an amendment to regular reporting requirements imposed on business. (p. 15)

Based on information collected, the OBPR internally assigns each RIS to one of four
categories, ‘A’ — ‘D’. Proposed regulation is assessed as having a major impact
(category A or B) or less significant (but non-minor) impact (category C and D).

The vast majority of Commonwealth and COAG regulatory proposals that require a RIS
fall into the second category. In 2009-10, for example, only 8 RISs were assessed as
having a major impact — 5 of 122 Australian Government RISs and 3 of 34 COAG
RISs. (RIS data broken down by level of significance were not included in the OBPR’s
Best Practice Regulation Reports for 2010-11 and 2011-12.)

Sources: Australian Government (2010a); OBPR (2010).
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Information on the scale or magnitude of the problem is also needed to determine
what, if any, policy response is warranted. While neither essential, nor an end in
itself, quantification of the problem that the regulation seeks to address, can often
provide a broad indication of the scale or significance of the issue, and inform
judgments about whether proposed responses are commensurate. In contrast, limited
concrete information on the scale and magnitude of the problem makes estimating
the likely benefits of proposed responses very difficult. This, in turn, limits direct
comparison of costs and benefits — a point taken up later in the chapter.

Jurisdictional guidance on problem identification and objectives

All Australian jurisdictions, apart from Tasmania, provide explicit guidance on
problem identification, requiring the RIS to illustrate the depth of the problem,
likely impacts and any risk or uncertainty that may be present, as well as clearly
identifying the objectives, outcomes, goals or targets sought (table 6.1).

Table 6.1 Guidance on identification of the problem and objectives

in RISs2

Cwith COAG NSW Vic Qld WA SA Tas® ACT NT
Problem
Source, nature, magnitude or extent of v < v
the problem
- Scope or scale of the impacts v v v v v x x
Objectives
Clearly identify the objectives, outcomes, v v v v v v v
goals or targets sought
- Do not confuse ‘means’ with ‘ends’ v v v v v v x
- Do not pre-justify a solution v v x x v Vv v x v ox
- Assess broad objectives so that all v v x v x v x « v v

relevant alternatives are considered

- Avoid making objectives too broad v v x x x x x X v v
- Clear objectives are valuable for later v x v v v x v x < x

evaluation reviews

a A ‘tick’ indicates that jurisdictional guidance material requires this be considered or taken into account when
preparing the RIS. b Tasmanian guidance material assumes that all non-regulatory approaches to dealing with
the problem have been exhausted prior to the preparation of the RIS, and a regulatory approach is the only
solution. The objectives of the RIS are canvassed only in regulatory terms.

Source: Jurisdictional guidance material (appendix B).

In addition, COAG, New South Wales, Queensland and Western Australia require
agencies to identify any constraints (for example, budgetary) on attaining the
desired objectives. South Australian guidance material states that as far as possible,
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multiple objectives should be avoided. That is, a RIS needs to clearly distinguish the
primary problem that needs addressing from other, ancillary, objectives.

Establishing a policy problem may be relatively straightforward in some instances,
however it is often more difficult to make the case that the problem requires
government intervention. In-principle rationales for government intervention are
well established and are included in jurisdictional guidance material. Victoria’s
requirements and guidance on rationales for intervention are summarised in box 6.2.

Box 6.2 Guidance on rationales for government intervention — Victoria

The Victorian Guide to Regulation notes that legitimate rationales for government
intervention include:

o Addressing market failures — common market failures are: market power,
externalities, information asymmetries and public goods

o Addressing social welfare objectives — common social welfare objectives are:
redistributive goals, policing of crimes and protection of human rights

e Protective regulation — examples include: measures to promote public health and
safety, to reduce the risk of harm to vulnerable sections of the community, and to
restrict the practice of certain occupations and professions.

Source: Victorian Department of Treasury and Finance (2011a).

Once a policy problem has been identified — and it is established that it can be
addressed by the government — the stated objective of the government intervention
needs to be included in the RIS. The objective must be characterised as a goal or
end, rather than the means with which it will be achieved. This helps ensure that
objectives are not defined in a way that unduly narrows the possible solutions. The
RIS should also explicitly state any risks associated with government intervention,
particularly where consequences of intervening are uncertain. Setting out clear
objectives in the RIS also allows for a more thorough and accurate review of the
proposal, if it becomes law. (Reviews of regulation are considered in more detail in
chapter 9.)

Observed practices on problem identification and objectives

Intervention rationale

The majority of RISs prepared and published by Australian jurisdictions in 2010
and 2011 contained some discussion of the rationale for intervention (figure 6.1).
However, in many cases this discussion was a brief or cursory statement noting the
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presence of a market or government failure. In some instances the existence of
‘spillovers’, ‘externalities’, ‘information problems’ or ‘regulatory failures’ were
asserted, with little or no subsequent analysis of their significance, incidence or
likely impacts. Overall, just over half of RISs included a more extensive discussion
of the intervention rationale.

Figure 6.1 Extent to which intervention rationale was discussed in RISs
2010 and 2011, per cent of RISs analysed?

100

m No discussion

tLimited discussion
80 4 @ More extensive discussion
60 -
40
0 -

Total Cwilth COAG Other

a A total of 182 RISs produced during 2010 and 2011 were included in the analysis. ‘Other comprises
jurisdictions with insufficient numbers of RISs to enable meaningful analysis at a jurisdictional level —
specifically: Qld, WA, SA, Tas, ACT and NT.

Data source: PC RIS analysis (appendix E).

Results differed across jurisdictions. Almost all Victorian RISs, over three-quarters
of COAG RISs and more than half of the Commonwealth RISs included extensive
discussion of the intervention rationale. While most RISs in NSW discussed the
intervention rationale, discussion was less extensive. Discussion of the intervention
rationale was generally less common and less extensive in the smaller jurisdictions.

Quantification of problem

Similarly mixed results were evident in terms of the proportion of RISs in which the
problem identification discussion included some quantification. A solely qualitative
discussion of the nature and extent of the problem was present in 27 per cent of
RISs; and a further 29 per cent included only the most rudimentary quantification to
help identify the size of the problem (figure 6.2).

Victoria had the highest rates of quantification, with all RISs containing at least
some quantification when discussing the problem being addressed. While the time
period and methodology employed differed slightly, the results of the Commission’s
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analysis for Victoria are broadly consistent with those found in analysis by the
VCEC (2012). That study found that for all Victorian RISs produced between
2007-08 and 2011-12, the vast majority included some form of quantification in
discussing the problem being addressed.

Figure 6.2  Extent of quantification of problem in RISs
2010 and 2011, per cent of RISs analysed

80 -
60
40 -
20
0 e ’ o . *
Total Cwilth COAG NSW VIC Other
m Solely qualitative discussion aVery basic quantification

= Quantification of some aspects, but with gaps  EExtensive quantification for most or all aspects

Data source: PC RIS analysis (appendix E).

Stakeholder views on problem identification and objectives

Concerns about poor problem specification were evident in submissions to the study
(box 6.3). A number of stakeholders stated that this was the most important element
of RIA, and that when done poorly, had the greatest potential to adversely impact
the other elements of RIA and hence overall RIS and regulatory quality.

Poor problem identification can also contribute to unclear or inappropriate
specification of objectives in RIA and, potentially, consideration of an insufficiently
wide range of options, and/or too early dismissal of non-regulatory approaches. For
example, CropLife Australia noted that:

An important element of any regulatory impact analysis process is clear identification
of an issue that is sought to be resolved through a regulatory process. CropLife has
observed impact analyses that rather than identifying a desired outcome, described the
problem to be resolved as the lack of a regulatory measure. All options that do not
include the preferred regulatory measure can therefore be dismissed as not addressing
the problem being considered by the impact analysis. (CropLife Australia, sub. 7, p. 6)
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Box 6.3 Stakeholder views on problem identification in RISs

The Centre for International Economics (CIE)

If the problem and policy mechanisms are not reasonably defined, the other steps of the RIS
process tend to become somewhat unbounded and confused. The relevance of the exercise
is not clear and it may seem like a benefit cost analysis looking for a problem or indeed a
regulatory agency looking for a cause. (sub. 14, p. 5)

Officers undertaking RIA in the Victorian transport portfolio

Most weaknesses [in RIA] relate to a lack of problem statement and insufficient options
analysis. A really good understanding of the problem, backed up by as much evidence as
possible, is of paramount importance. (sub. 17, p. 10)

Australian Food and Grocery Council

[T]he AFGC [Australian Food and Grocery Council] expressed the view that the Packaging
Impacts Consultation RIS (PICRIS) does not establish the case for action and ministers
should examine more closely whether there is a problem and if further regulation is required
and would be of benefit. The AFGC is of the view that the PICRIS does not make a clear
and robust case for further government regulation in relation to packaging waste
management. (sub. 5, p. 15)

Construction Material Processors Association

There is a paucity of detail of the problem that is being dealt with. Without clearly setting out
the problem and its scope the policy responses can only be best guesses. So often the
response reflects the ‘sledge hammer to crack a nut’ approach. (sub. 9, p. 18)

In the COAG context, the Victorian Department of Premier and Cabinet noted:

... the nature of the problem is often taken to be the need for harmonisation or to avoid
regulatory fragmentation rather than the imposition of unnecessary costs on business or
the community. Harmonisation should not be seen as an end in itself, rather as one of a
number of options for responding to a clearly identified problem. For example ... the
National Marine Safety Regulator reforms greatly increase the number of vessels
subject to regulation ... in spite of the fact that harmonisation would only benefit the
1.6 per cent of the national fleet that is transferred interstate each year.
(sub. DR32, pp. 3-4)

Despite warnings in RIA guidance material that objectives should be specified in
terms of ends and not means, the Commission noted that similar problems were
apparent in some RISs examined.

The Commission also surveyed the views of government agencies on the impact of
formal requirements on a range of key elements including problem identification.
Overall, half of respondents agreed that the formal RIA framework had resulted in a
more thorough analysis of the nature of the problem, with a smaller proportion
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concurring that RIA has helped ensure government intervention is justified
(figure 6.3).

Responses by oversight bodies to the same set of questions were, not unexpectedly,
more positive, with 75 per cent agreeing that formal requirements improve analysis
of the problem and 90 per cent agreeing that RIA helped ensure that government
intervention was justified.

Figure 6.3  Agency views on the impact of RIA on problem identification
Per cent of respondents

60 -
50 mAgree HNeutral @Disagree

%0 1 43

40 - 37

30 ~

20 ~

10

O u

RIA resulted in more thorough analysis RIA helped ensure that government
of the nature of the problem intervention was justified

a Based on 60 agency survey responses. ‘Agree’ comprises both ‘strongly agree’ and ‘agree’. Disagree
comprises both ‘strongly disagree’ and ‘disagree’.

Data source: PC RIA Agency Survey (2012).

These results suggest that formal RIA requirements have helped improve problem
analysis in policy development. However, there remains scope for further
improvement. The Commission found evidence of a clear gap between the guideline
requirements for problem identification — which are sound in all jurisdictions —
and the analysis provided in many RISs, which was often quite limited.

6.3 Consideration of options

It is important that a RIS canvasses a wide range of options to improve the
likelihood that the best approach to addressing the problem will be identified. As
stated by the OECD:

Ex ante assessment policies should include a consideration of alternative ways of
addressing the public policy objectives, including regulatory and non regulatory
alternatives to identify and select the most appropriate instrument, or mix of
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instruments to achieve policy goals. The no action option or baseline scenario should
always be considered. Ex ante assessment should in most cases identify approaches
likely to deliver the greatest net benefit to society, including complementary

approaches such as through a combination of regulation, education and voluntary
standards. (OECD 2012a, p. 10)

In all jurisdictions except Tasmania, non-regulatory options have to be considered
in the RIS. Queensland is the only jurisdiction which limits the range of options to
be considered to be narrower than all feasible options (table 6.2). However, in all
jurisdictions it is possible for overarching legislation to narrow options which can
be implemented via subordinate legislation.

Table 6.2 Guidance on ‘options’ required in the RIS

Cwith COAG NSW Vic Qld@ WA SA TasP ACT NT

No action ve v ve v v ve v v v vd
Status quo 4 4 v v x ve v ve vd yd
Non-regulatory option v v v v vd v v ve vd v
All feasible options vf v v v x v v v v v

@ Under the Subordinate Instruments Act 1992 (QId), if appropriate, a brief statement of any reasonable
alternative must be included. P For primary legislation it is assumed that agencies have fully considered all
other possible options to achieve the desired objectives, including non-regulatory approaches. € No action is
treated analogously to ‘status quo’. d Considering no action or the status quo should be implicitly examined in
determining the need for regulation. € For subordinate regulation, the Secretary of the Department of
Treasury and Finance assesses the RIS adequacy against these criteria, but they are not required as part of
the RIS. f Unless Cabinet directs that a RIS only consider certain options.

Source: Jurisdictional guidance material (appendix B).

In addition to canvassing all feasible options, the RIS needs to offer the decision
maker genuine choice between the options. That is, if all the alternative options
proposed in a RIS are infeasible (for instance, they may be unduly restrictive on
market participants), the decision maker may be offered no real choice other than to
select what appears to be the more ‘moderate’ option. The Standing Council on
Energy and Resources (SCER) warned in its recent review of the limited merits
review regime that:

... this can lead to the Goldilocks syndrome, a source of bias in assessment, whereby
change options tend be developed in ways that make one ‘too hot’, one ‘too cold’ and
one ‘neither too hot nor too cold’. (SCER 2012, p. 16)

In all Australian jurisdictions, ‘no action’ is a required option to be considered in a
RIS for new regulations. Guidance material in all jurisdictions (except Queensland)
requires the status quo to be an option for amending regulations.
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The difference between adopting the ‘no action’ base case and the ‘status quo’ base
case is explained by the Victorian Guide to Regulation:

In identifying the costs and benefits likely to arise from the viable options, the base
case needs to be defined for comparison purposes (i.e. what are the potential costs and
benefits compared to the situation where the proposed approach is not adopted). For
new regulations and sunsetting regulations, the base case is the scenario of there being
no regulation. In the case of proposals for amended regulation, the base case is the
previous, non-amended regulation situation. (Victorian Department of Treasury and
Finance 2011a, p. 74)

The importance of selecting the correct base case for the evaluation of options
cannot be overstated. The likely benefits and costs of a regulatory proposal could be
markedly different depending on whether there are already regulations or other
government intervention measures in place.

The COAG guidance material states that giving decision makers genuine scope for
exercising choice requires RISs to analyse the costs and benefits of a number of
alternatives and ensure these alternatives are clearly distinguished, and that:

[A] ‘do nothing’ alternative should always be identified, implicitly if not explicitly.
This will be the base case against which alternatives can be compared. Then costs and
benefits would be incremental to what would have happened in the absence of
regulatory action. (COAG 2007a, p. 23)

Stakeholders also noted the importance of consideration of a range of policy
options. The Australian Chamber of Commerce and Industry (ACCI), for example,
commented that:

The RIA process should include a detailed consideration of ways to address policy
objectives through the most appropriate policy responses ... Moreover, no
action/regulation option should always be the baseline scenario. (sub. 2, p. 3)

Curtailing options in a RIS

A RIS should assess all feasible options so as to ensure that the preferred option is
the one that generates the greatest net benefit to the community. As the RIS
develops, it may become apparent that particular options are infeasible. Where this
occurs, it should be made transparent in the RIS to the decision maker and
stakeholders. However, some jurisdictions permit options to be excluded from
impact assessment.

The Australian Government and Queensland guidance material explicitly permit a
reduction in the range of options that the RIS needs to consider. In Queensland,
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options can be curtailed when there are certain constraints, including in relation to
the:

« budget available for the policy

o timeframes for implementing policy (while policy design should not be rushed, not
all alternatives will be capable of implementation within available timeframes)

» extent of consistency with existing policies. (Queensland Treasury 2010, p. 59)

The Australian Government Handbook (2010a) states that:

... agencies may be given direction regarding which options to analyse in a RIS for the
Cabinet or a committee of the Cabinet. (p. 15)

The practical effect of this is that options developed by Cabinet (or a
sub-committee) could be included in a RIS. (In principle, such an option, if feasible,
should already be included in the RIS.) However, if an agency is constrained (by
Cabinet direction) from considering all viable options, the Cabinet-preferred option
may not be the one that yields the greatest net benefit to the community. Moreover,
if Cabinet were to propose an infeasible option and close off on any alternatives, the
‘preferred option’ may result in increased costs to the community.

After the RIS has been completed, a decision on the preferred option is made by the
decision maker (section 6.4). The Australian Government Handbook allows for the
RIS to be modified after the decision, but prior to publication:

e where a draft RIS refers to commercial-in-confidence or national security
information, or

« to include analysis of the option adopted where that option was not considered in
the original RIS. (Australian Government 2010a, p. 20)

Permitting the modification of a RIS post-decision may result in greater
transparency in communicating the government’s decision to stakeholders.
However, there is a potential for ‘retrofitting’ of a RIS to take into account an
option not originally considered, in order to reflect the government’s decision. The
principal rationale of a RIS is to inform decision making, rather than to reflect the
decision taken. Hence, including analysis for an option that was not formally
considered as part of the set of feasible options in the RIS would appear to be at
odds with the objectives of the RIA framework.

LEADING PRACTICE 6.1

The benefits that a RIS provides are enhanced where all feasible options
(including ‘no action’) are explicitly identified and assessed and the RIS is timed
to inform decision making. Ministers and decision makers should not close off
options for consideration prior to RIS analysis being undertaken.
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Observed practices on consideration of options in RISs

Based on an assessment of the consideration of options documented in RISs in
Australian jurisdictions, the Commission found that:

« the number of options considered was often low

« ‘no action’ was often either not considered explicitly as a discrete option, or it
was quickly dismissed

« consideration of non-regulatory alternatives was either very limited or, more
commonly, absent.

Overall, two-thirds of RISs considered more than one option (excluding ‘no action’)
— figure 6.4. However, in many cases these were essentially variations of the same
option. Results varied by jurisdiction, with almost all Victorian RISs considering
more than one option in addition to ‘no action’, although in many cases these were
variations of the same option. One half of RISs in the smaller jurisdictions did not
consider more than one option.

Figure 6.4  Share of RISs that included more than one option (excluding a

‘no action’ option)
2010 and 2011, per cent of RISs analysed

100 -
ODid not consider more than
80 one option
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60 .
@ Considered more than one
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m Considered more than one
20 distinct option
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Data source: PC RIS analysis (appendix E).

These results were broadly consistent with Ergas (2008) which examined 22
Australian Government and COAG RISs and found that around 70 per cent
included consideration of more than one alternative (in addition to the status quo).
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Just over two-thirds of RISs across all jurisdictions explicitly considered ‘no action’
as an option, however many of these RISs either included limited discussion of that
option, or it was quickly dismissed. Non-regulatory alternatives were considered in
around half of all RISs, with just under a third of all RISs including a more
extensive discussion.

The Commission’s findings on the breadth and depth of options considered are
broadly consistent with findings from studies that have examined RISs in the United
States, United Kingdom and the European Union (appendix E).

Stakeholders views on consideration of options in RISs

A number of stakeholders highlighted the importance of RISs examining a wide
range of regulatory and non-regulatory options.

The Australian Government Attorney-General’s Department, for example, noted
that all officers, when developing Commonwealth legislation, should adopt the
following as a guiding principle: ‘Consider all implementation options — don't
legislate if you don't have to.” (sub. 4, p. 4)

Officers undertaking RIA in the Victorian transport portfolio noted that while
sufficient time is allowed to consider all feasible options for reviews of major
regulations:

[F]or many miscellaneous amendment bills it is not possible to consider the full scope
of options because many parameters are fixed ... Some RIAs are still being prepared
after policy decisions and announcements have been made. While this is undesirable, it
is still worthwhile undertaking a RIA as the RIA can be used to optimise the details of
any scheme even if the range of options under consideration is artificially constrained.
(sub. 17, pp. 8-9)

Stakeholders provided examples of regulatory proposals that they considered to
have examined an insufficient range of options or that in some instances the ‘do
nothing’ or non-regulatory option was misrepresented. For example, CropLife
Australia noted:

CropLife has concerns that some regulatory impact analyses tend to be used by
regulators to justify decisions that have already been taken by regulators and to support
preferred regulatory options. This approach undermines the true purpose of regulatory
impact analysis, which is to objectively identify the most efficient and effective option
for achieving a regulatory or policy outcome. (sub. 7, p. 3)

In this example [Hazardous Chemicals Work Health and Safety RIS], the ‘do nothing’
option misrepresented the status quo as not being able to address the problem as
described. The most efficient and effective option was not identified by the regulator
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seeking to impose a desired regulatory option rather than genuinely assess impacts.
(sub. 7, p. 5)

Responses to the Commission’s survey of agencies were mixed on whether the
formal RIA framework had contributed to consideration of a broader range of
options than would otherwise have occurred. Overall, just over a third of
respondents thought that it had, with the remainder disagreeing or neutral.

The results of the Commission’s analysis of RISs, as well as input from
stakeholders, highlights that a gap exists between the requirement in all jurisdictions
that a wide range of regulatory and non-regulatory options be considered as part of
RIA and what occurs in practice.

6.4 Assessment of impacts

One of the central elements of RIA is the assessment of impacts expected to arise
from regulatory proposals. To be comprehensive, a RIS should consider all
significant costs and benefits that a regulatory proposal is likely to impose on the
community. As stated by the OECD, the RIS should:

Adopt ex ante impact assessment practices that are proportional to the significance of
the regulation, and include benefit cost analyses that consider the welfare impacts of
regulation taking into account economic, social and environmental impacts including
the distributional effects over time, identifying who is likely to benefit and who is
likely to bear costs. (OECD 2012a, p. 10)

The appropriate depth of analysis in a RIS varies with the likely impacts of the
proposal. Application of the proportionality principle would suggest that the level of
analysis to be undertaken on a proposal is commensurate with the significance of
that proposal’s expected impacts.

Consistent with OECD guidance, agencies in all Australian jurisdictions are, for at
least some types of regulatory proposals, required to assess (and wherever possible,
quantify):

« community, economic, social and environmental impacts
o competition impacts
« business impacts

. government, compliance and administration costs (table 6.3).
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Table 6.3 Guidance on the types of impacts to be assessed in a RIS
Cwith COAG  NSW Vic Qld WA SA Tas ACT NT
Pri.  Sub.
RIS RIS BRS RIS RIS RIS RIS RIS RIS RIS RIS RIS
Community, economic, v v v x v v v v v x v v
social and environmental
Competition v v v  x v v v v v v v v
Business v v v  x v v v v v x v v
Small business v v v ox v x v x Vv x v v
Government, compliance v v v v v v v v x v v v

and administration

‘Pri.’” Primary legislation. ‘Sub.” Subordinate legislation.

Source: Jurisdictional guidance material (appendix B).

Observed practices on range of impacts considered

While the impacts on key stakeholder groups were considered in most RISs
(figure 6.5), it was often the case that discussion of impacts was very brief. For
example, discussion was limited to which broad groups may be impacted by the
proposed regulatory change, or a very general description of potential impacts.

Figure 6.5

Consideration of impacts in RISs by type
2010 and 2011, per cent of RISs analysed
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impact —
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Data source: PC RIS analysis (appendix E).

There was substantial variation in specific types of impacts assessed, with social
impacts (broadly defined) most commonly assessed, followed by competition,
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national market and environmental impacts. These differences largely reflect: the
types of regulatory proposals examined; the areas of the economy affected; and the
ease with which various types of impacts can be identified, consulted on and/or
analysed.

Competition impacts

The Competition Principles Agreement (COAG 1995) agreed by all Australian
governments requires that legislation should not restrict competition unless it can be
demonstrated that:

« the benefits of the restrictions to the community as a whole outweigh the costs,
and

« the objectives of the regulation can only be achieved by restricting competition.

The OECD has stated that:

Ex ante assessment policies should indicate that regulation should seek to enhance, not
deter, competition and consumer welfare, and that to the extent that regulations dictated
by public interest benefits may affect the competitive process, authorities should
explore ways to limit adverse effects and carefully evaluate them against the claimed
benefits of the regulation. This includes exploring whether the objectives of the
regulation cannot be achieved by other less restrictive means. (OECD 2012a, p. 10)

Restrictions on competition can enable businesses to pass on costs as higher prices
to customers. Where this involves inputs into other economic activities (as with
utilities and transport) these higher prices have a ripple effect on costs and
productivity across the economy. Moreover, there is evidence that competition can
stimulate innovation, improving dynamic efficiency and the diversity of goods and
services available in an economy (PC 2008).

The competition test is an important requirement of RIA in Australia and is applied,
to varying extents, as part of the assessment of new regulation in all Australian
jurisdictions. The requirement to assess competition impacts as part of RIA has also
been adopted internationally, with the OECD noting that:

...in the United Kingdom, assessment of competition impacts has been a mandatory
part of RIA since 2002. In the European Commission, competition assessment has been
part of the RIA process since 2005. In the United States, RIA guidance documents
explicitly require consideration of market impacts. (OECD 2009b, p. 122)

To assist governments in identifying and assessing likely competition impacts, the
OECD has provided a competition checklist. The checklist (adopted by COAG in its
guidance material) should be completed wherever a proposal is likely to limit:
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« the number or range of suppliers
« the ability of suppliers to compete
« the incentive of suppliers to compete

« the choices and information available to customers (OECD 2007).

All jurisdictions provide guidance on the types of impacts that can affect
competition and, where a restriction exists, how it can be assessed to determine
whether it is in the public interest. For instance, key examples of competition
restrictions identified in Tasmania’s guidelines (Tasmanian Department of Treasury
and Finance 2011) include restrictions on market entry, competitive conduct,
product or service innovation, the entry of goods or services, and administrative
discretion that is anti-competitive such as favouring incumbent suppliers or
preferential purchasing arrangements.

While not all regulation will have an impact on competition, these impacts were
discussed in only around 40 per cent of RISs examined. Some RISs included more
extensive discussion, however in many cases statements on competition impacts
were very brief. The Commission did not attempt to identify the number of RISs in
which the associated regulatory proposal was likely to have competition impacts,
but were not discussed in the RIS.

The payoff from greater attention to competition impacts in RISs is likely to be
large, relative to the costs. As noted by the OECD:

[s]ignificant public benefits can be obtained from even a relatively small investment of
public sector resources in competition assessment processes if it is done systematically
and integrated within the regulatory policy cycle. (OECD 2009b, p. 147)

Given this, there are likely to be benefits for transparency and RIA thoroughness,
from other jurisdictions following the Tasmanian and Victorian practice of
requiring some form of explicit competition statement in all RISs, regardless of
whether a competition impact is likely. Such a statement would provide
stakeholders and decision-makers with an assurance that these issues received
adequate consideration in the RIS. The public scrutiny would likely provide an
added incentive for those undertaking RIA to ensure a robust competition
assessment was undertaken.

Further, the Commission considers that in general, improving the overall robustness
and quality of impact assessment in RISs — including assessment of both direct and
indirect impacts on market participants — would contribute to better competition
assessment in RIA.
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LEADING PRACTICE 6.2

Requiring a competition statement in all RISs, irrespective of whether the
regulatory proposal is ultimately assessed as having competition impacts, should
ensure such issues are identified and assessed by agencies.

Methods for assessing costs and benefits

Costs and benefits should be assessed in a systematic and objective manner so as to
enable identification of the option likely to be of the greatest net benefit to the
community. Jurisdictions have generally adopted at least one of three alternative
methods for assessing costs and benefits in a RIS — cost-benefit analysis (CBA),
cost-effectiveness analysis (CEA) and multi-criteria analysis (MCA) (table 6.4). By
way of illustration, New South Wales guidance material provides a broad
introduction to each method and outlines when each may be appropriate (box 6.4).

Table 6.4 Guidance on methods of assessing costs and benefits

Cwith COAG NSW Vic@ Qid® waAc SA Tas ACT NT

Cost-benefit analysis 4 v v v v x v v v v
Cost-effectiveness analysis vd v v v v x x v v x
Multi-criteria analysis x x v v v x x x  x x

a Where potential costs and benefits are likely to be particularly large, then an even closer examination of the
impacts is warranted, and this may include an assessment of indirect effects (eg through general equilibrium
modelling). b Break-even analysis also accepted. © Western Australia does not adopt a particular method for
formally assessing costs and benefits, however costs and benefits do need to be assessed in order to
establish which option yields the greatest net benefit. d As part of the CEA, cost-utility analysis can be used.

Source: Jurisdictional guidance material (appendix B).

As suggested in box 6.4, CBA is the preferred method of assessing costs and
benefits in a RIS, however it tends to be highly data intensive, typically requiring
that impacts be monetised. When assessing costs and benefits, the guidance material
in all Australian jurisdictions states that:

« impacts should be quantified wherever possible
« where quantification is possible, impacts should be monetised

« where quantification (and hence monetisation) is not possible, impacts should be
qualitatively assessed.
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In terms of the quantification of impacts, the OECD states that:

When regulatory proposals would have significant impacts, ex ante assessment of costs,
benefits and risks should be quantitative whenever possible. Regulatory costs include
direct costs (administrative, financial and capital costs) as well as indirect costs
(opportunity costs) whether borne by businesses, citizens or government. (OECD
2012a, p. 10)

Box 6.4 New South Wales guidance on CBA, MCA and CEA

Cost benefit analysis (CBA)

Cost benefit analysis involves expressing all relevant costs and benefits of a regulatory
proposal in monetary terms in order to compare them on a common temporal footing. This
technique is most usefully applied to proposals where the major benefits can be readily
quantified...

Net present value (NPV) — The NPV of an option is the estimated value in present terms
(today’s dollars) of the flow of benefits over time less costs. Calculating the NPV involves
estimating the annual costs and benefits of an option over a fixed period, and then
discounting that stream of net benefits to its present value. A positive NPV indicates that an
option results in a net benefit. The higher the NPV, the greater the net benefit.

The key strength of cost benefit analysis is it allows a range of options to be compared on a
consistent basis. However, the focus on valuing impacts can sometimes lead to the omission
of impacts which cannot be valued quantitatively. Cost benefit analysis can also require
considerable data. Where the impacts of a proposal are not significant, the cost and effort
required for this type of analysis may not be warranted.

Cost effectiveness analysis (CEA)

Cost effectiveness analysis is a useful approach where benefits of an option cannot be
quantified readily in dollar terms but where the desired outcome can be clearly specified. In
cost effectiveness analysis, the level of benefit desired is pre-specified and held constant for
all options. Options are then assessed to identify the least cost means of achieving that
objective.

For example, where an environmental outcome can be quantified in terms of environmental
quality (such as the volume of environmental flows needed to ensure a healthy river) but not
in dollar terms, cost effectiveness analysis can be used to determine the least costly way of
achieving the outcome.

Muilti-criteria analysis (MCA)

If it is not feasible to assign monetary values to costs or benefits of an option, qualitative
analysis should be used to compare options or elements of those options. Multi-criteria
analysis (MCA), or the balanced scorecard approach as it is sometimes called, is one
technique for doing this. MCA requires judgments about how proposals will contribute to a
set of criteria that are chosen to judge the benefits and costs associated with the proposals.

A number of different evaluation criteria are defined. A score is then assigned for each
criterion depending on the impact of the policy option being considered ... Weightings
should also be assigned to each of the criterion, reflecting their relative importance in the
decision making process, and an overall score can be derived by multiplying the score
assigned to each criterion by its weighting and summing the result.

Source: NSW Department of Premier and Cabinet (2009, pp. 37-38).
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The Australian Food and Grocery Council advocated a similar position to the
OECD in that:

For regulatory proposals that are perceived to have significant economic, social and
environmental impact, ex ante assessment of costs, benefits and risks of the proposed
regulatory response should be quantitative when possible. It should be compulsory for
the RIA process to include a proper cost—benefit analysis. The assessment of regulatory
cost should include both direct cost (e.g. administrative and compliance costs) and
opportunity cost borne by the government, industry and consumers. (sub. 5, p. 17)

In all jurisdictions, except Western Australia, detailed guidance material on
undertaking CBA is provided. This ranges from guidance on recommended discount
rates and performing sensitivity analysis, to taking into account inflationary effects
and the underlying assumptions in the CBA (table 6.5).

Guidance material for the Commonwealth, New South Wales, Victoria and the
Northern Territory have listed some pitfalls in undertaking CBA, including:

« failing to correctly identify the base case

« failing to consider all relevant impacts (such as indirect costs and benefits)

« incorrectly assuming the effectiveness of regulations (and omitting associated
enforcement costs)

« inappropriate or inconsistent discounting of future costs and benefits
« not undertaking sensitivity analysis

« not considering risk appropriately.

Table 6.5 Guidance on specific cost-benefit analysis elements

Cwith  COAG NSW Vic Qid WA SA Tas ACT NT

Discounting v v v va v x v x v v
Recommended discount rate vb £ £ ve xd  x ve & &
Sensitivity analysis vb v v v v x v x v x
Risk analysis v v v v x v v v
Inflationary effects v v v v v v x x x
Assumptions v x x v v fF v x v v

a The Opportunity Cost of Capital is deemed appropriate. b A discount rate of either 7 or 8 per cent real, with
sensitivity analysis conducted at 3 and 10 per cent real. © 3.5 per cent real rate. d However the Queensland
Treasury does provide reference rates which are 10-year Treasury Bonds, the long-term average real
economic growth rate (with an adjustment for major risks and time preference), and the rate of return on debt
and equity for comparable private sector projects. € Department of Treasury and Finance default rate. fAny
assumptions and any other limitations need to be clearly stated as part of the assessment of costs and
benefits.

Source: Jurisdictional guidance material (appendix B).
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In practice, the Commission found that a discount rate was used when assessing
future impacts in almost one third of all RISs, with most Victorian and COAG RISs
using a discount rate. The use of sensitivity analysis to check the robustness of
assumptions was not common (16 per cent of RISs). The most common form of
sensitivity analysis involved allowing the discount rate to vary, typically in a range
from 3—11 per cent. Less frequently, assumptions about the likely effectiveness of
proposed regulatory approaches were allowed to vary.

Why quantify?

Quantification can add rigour to impact assessment, as the search for evidence and
the tools applied require clear definitions of impacts and the assumptions that
underlie the estimates of costs and benefits (PC 2011). While it is not always
possible to quantify all impacts of regulatory proposals, some quantification can
still provide valuable information alongside qualitative evidence. The discipline
imposed by attempting to quantify impacts also encourages a more systematic and
transparent consideration of the counterfactual — what would have happened in the
absence of the regulatory proposal.

Stakeholders noted that where objective analysis — particularly quantified
estimates in RISs — was unavailable, it was difficult to engage in the RIA process
and provide more useful input. For example, the Construction Material Processors
Association commented:

The most prevalent weakness in RISs reviewed by the Association is a general lack of
identification of the costs associated with options for regulatory intervention. A far
greater emphasis must be given to researching these costs. A corresponding weakness
is the lack of quantification of the benefits of the options. Benefits are most often
estimated in qualitative terms and these are typically exaggerated. (sub. 9, p. 16)

Quantification can allow for better engagement with stakeholders about the
anticipated impacts of regulatory proposals. For example, the Construction Material
Processors Association submitted that:

[N]ew requirements for cultural heritage management plans (CHMP) required in
Aboriginal heritage legislation were estimated in the relevant RIS to cost $20,462 each.
In practice, the costs of preparing these plans range from $25,000 for a desktop plan to
in excess of $300,000 for a comprehensive plan prepared by a consultant for a small
operation. These costs do not include the proponent’s time or the holding costs of
stalling the project. The quality of the RIS and the oversight arrangements were clearly
incompetent in this case. (sub. 9, p. 3)

Despite the fact that the quantified impacts were contested in this instance,
quantifying impacts in the RIS allowed stakeholders to better engage with the
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consultation process for the regulatory proposal. Such a process should enable the
final RIS document that goes to the decision maker to be based on the best available
information. As noted by the Western Australian Department of Treasury:

.. a larger degree of quantification of costs and benefits in all elements of the RIS
(particularly for implementation) would improve decision-making and [the
Department] has this as a focus for reform. (sub. DR37, p. 4)

Moreover, by quantifying impacts, the regulatory changes imposed may be more
likely to be accepted by affected stakeholders — particularly if they have had an
opportunity to provide feedback on estimated impacts, and see this feedback taken
into account in the final RIS and decision making process.

Assessing business compliance costs

It is COAG agreed best practice (2007a) that consideration be given to using a
Business Cost Calculator (BCC) to assess business compliance costs — and around
half of Australian jurisdictions explicitly state that one should be used. For example,
when new regulations are proposed by Australian Government agencies, estimates
of compliance costs (based on the BCC or an equivalent approach approved by the
OBPR) are to be included in the RIS (box 6.5).

In its study, Identifying and Evaluating Regulatory Reforms (PC2011), the
Commission noted that compliance cost calculators can be used to evaluate the
direct impacts of regulatory changes that arise from reductions in compliance costs
(or the costs arising from increased compliance costs). However, the BCC is not
useful for evaluating dynamic effects, flow-on effects (through the reallocation of
resources) or other ‘spillover’ effects.

In practice, the Commission found that the extent to which compliance costs were
calculated in RISs varied considerably (discussed below).
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Box 6.5 The Business Cost Calculator (BCC)

The BCC is an IT tool derived from the Standard Cost Model (SCM Network 2005).
Eight types of regulatory compliance tasks are included in the Business Cost
Calculator (BCC). These include administrative costs (record keeping, publication and
documentation and procedural tasks) and substantive compliance costs (education,
permission, purchase costs and enforcement) and ‘other’ tasks.

When the BCC is used to carry out ex ante evaluations of proposed reform, the
process followed involves:

« setting out the regulatory options (for example, ban a product, restrict access to
licensed users or take no action)

« identifying the actions that would have to be taken for each of the regulatory options
(such as providing information, keeping records and purchasing equipment)

« identifying the total number of firms in the industry, and the percentage likely to face
obligations for each action

« estimating the number of affected staff for each affected business, the number of
times per year they would have to act and the time taken for the activity

« entering the labour costs (manually, or using an in-built wage calculator).

Based on this information, the BCC calculates the estimated cost to each affected firm
and to the industry as a whole, of each of the activities that would be required under
each of the regulatory options.

Source: Australian Government (2010a).

Assessing qualitative impacts

As noted earlier, quantifying regulatory proposals’ impacts in a CBA framework is
not always possible. The Australian Government Attorney-General’s Department
acknowledged that while CBA is a core focus of RIA:

. this focus may not always be the determinative factor in the final decision,
particularly if there are strong public or national interest factors to be considered. For
example, societal expectation can be a strong values-based driver that is difficult to
value in monetary terms. (sub. 4, p. 6)

It 1s often difficult (or not cost-effective) to obtain data in order to quantify impacts.
However, where quantification is not possible, impacts should be qualitatively
identified and assessed (Australian Government 2011c). As the Northern Territory
guidance material notes:

Where quantitative information is not available, a discussion on the probable impacts

and their likelihood of occurring, including any assumptions made, will need to be
provided so a reliable assessment is possible. (NT Treasury 2007b, p. 4)
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All significant impacts that have been qualitatively assessed should be transparently
presented in the RIS. The OECD has stated that as part of the broad assessment of
costs and benefits:

Ex ante assessments should, where relevant, provide qualitative descriptions of those
impacts that are difficult or impossible to quantify, such as equity, fairness, and
distributional effects. (OECD 2012a, p. 10)

Regulatory proposals may result in ‘winners and losers’ as they redistribute
resources throughout the community, to the benefit of some, and to the detriment of
others. These considerations should be clearly and separately identified in a RIS,
with limited, if any, judgements on equity expressed by the proponent agency in the
RIS. As the COAG guidelines note:

Distributional judgements are properly made at the political level. In the interests of
avoiding subjective bias, analysts should, by and large, refrain from attaching
distributional weights to cost and benefit streams. Exceptions might be where there are
unambiguous government policy objectives to assist specific groups in the community,
and where the justification for special assistance to these groups relative to other groups
is clearly established. However, for reasons of transparency, decision-makers and the
public should be made fully aware of the costs of government action aimed at
benefiting particular individuals or groups in the community. (COAG 2007a, p. 26)

Where explicit in guidance material, jurisdictions generally require that equity
considerations be assessed separately to economic benefits and costs. For example,
the Victorian guidance material states:

In cost-benefit analysis, it is important to identify both the allocative and distributional
effects of particular proposals, but these effects need to be kept separate to ensure that
the distributional effects are not included in the overall net [economic] impact of a
proposal. (Victorian Department of Treasury and Finance 2011a, p 10)

Hence, the RIS should come to a conclusion based on an assessment of all
significant costs and benefits — quantified wherever possible. Where these impacts
cannot be quantified, they need to be qualitatively identified and assessed. Finally,
any relevant equity considerations need to be stated in the RIS.

Evidence on assessment of costs and benefits

Based on its analysis of RISs produced by jurisdictions in 2010 and 2011, the
Commission found that, in practice, comprehensive assessment of costs and benefits
relatively infrequent. Further, benefits and costs were directly compared in only one
quarter of all examined RISs. Data constraints were identified by agencies as a key
impediment to undertaking impact analysis in RISs (PC RIA Survey 2012).
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Costs

RISs were examined to determine the extent to which the impact analysis included
quantification of costs. Overall, 27 per cent of RISs (across all jurisdictions)
contained a solely qualitative discussion of costs; and a further 19 per cent of RISs
included only the most basic quantification (that is, numbers/quantification for any
aspects of costs) (figure 6.6). Extensive quantification of most or all aspects of costs
occurred in less than 20 per cent of RISs.

Figure 6.6  Quantification of predicted costs
2010 and 2011, per cent of RISs analysed
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Data source: PC RIS analysis (appendix E).

COAG and Victoria had the highest rates of quantification of costs, with almost all
RISs containing either some or extensive quantification of costs. The Victorian
results were broadly in line with those identified in previous studies (VCEC 2012).
For Commonwealth RISs, 32 per cent contained a solely qualitative discussion and
27 per cent included only the most basic quantification. These results are broadly
consistent with those found in a smaller study by CRA International (2006)
(appendix E). Rates of quantification were lowest in NSW, in part reflecting the
larger number of RISs prepared for comparatively minor issues relative to other
jurisdictions.

The extent to which administrative and compliance costs for business were assessed
in RISs was also examined. Overall, there was some quantification in 66 per cent of
all RISs, with the remainder containing a solely qualitative discussion. Even where
compliance costs were quantified, in many cases the quantification was very basic
or contained gaps (appendix E).
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Benefits

Quantitative assessment of benefits was less prevalent than quantification of costs.
Across all jurisdictions, 42 per cent of all RISs contained a solely qualitative
discussion of benefits; and a further 18 per cent of RISs included very basic
quantification (figure 6.7). Almost a third of all RISs quantified some aspects of
benefits, while extensive quantification was less frequent.

Figure 6.7  Quantification of predicted benefits
2010 and 2011, per cent of RISs analysed
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Data source: PC RIS analysis (appendix E).

COAG and Victoria had the highest rates of quantification of benefits, with around
60 per cent of RISs in both jurisdictions containing either some or extensive
quantification.

The lower rates of quantification of benefits relative to costs evident in all
jurisdictions are unsurprising, given the inherently greater challenges that are often
present in attempting to quantify benefits. However, they are also reflective of the
frequent lack of information on the size of the problem, discussed earlier. Where a
RIS provides a more comprehensive assessment of the scale of the problem it is
correspondingly better able to assess the likely benefits of regulatory approaches
that seek to address the problem.

These findings on the variable levels of quantification of costs and benefits are
broadly consistent with those from a range of international studies. For example, the
UK National Audit Office (NAO) reported that 86 per cent of final impact
assessments examined in the United Kingdom in 2008-09 quantified some costs and
60 per cent quantified some benefits (NAO 2010) (appendix E).
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Views of stakeholders on analysis of costs and benefits in RISs

Submissions to the study emphasised the importance of rigorous and objective
assessment of costs and benefits in RISs whenever possible, and noted that there
was substantial scope for improvement.

Issues identified with impact assessment were broader than simply a lack of
quantification. Even in the RISs where cost estimates are provided the Commission
found they were often incomplete, sometimes with key costs omitted. In particular,
insufficient consideration of indirect costs was evident in many RISs:

[T]t is clear that the use of the RIA process has not been as widespread or as robust as
intended. A RIA must clearly indicate the costs to business of not only complying with
the proposed regulation, but also the cost in terms of industry funding the regulation,
lost opportunities, reduced incentives and loss of competitiveness. (ACCI, sub. 2, p. 1)

Regulatory impact analyses are regularly able to identify and assess the direct cost to
industry and other stakeholders from regulatory proposals. However, the magnitude
and impact of indirect costs are usually insufficiently addressed. Agricultural chemicals
are a key input to Australia’s agricultural industries and as a result, the indirect costs of
additional regulation are magnified as costs flow through the supply chain. Indirect
costs are regularly many times the magnitude of direct costs.
(CropLife Australia, sub. 7, p. 4)

Other issues flagged include concerns about:

o the factual accuracy of material included in RISs (Queensland Consumers
Association, sub. 1; Plastics and Chemicals Industries Association, sub. 8)

« lack of supporting evidence for assumptions and costs (Victorian Department of
Premier and Cabinet, sub. DR32; Plastics and Chemicals Industries Association,
sub. 8; Australian Food and Grocery Council, sub. 5)

« use of unreliable data and an over-reliance on subjective analysis (CropLife
Australia, sub. 7; Construction Material Processors Association, sub. 9)

« inclusion of ancillary benefits (by assessing all improvements as a function of
the proposed reforms) that increased the assessed benefit of preferred regulatory
options (CropLife Australia, sub. 7; Australian Logistics Council, sub. 10).

The Commission found some evidence that RIA had been beneficial in improving
analysis of costs and benefits for new regulatory proposals. In response to the
Commission’s survey almost 60 per cent of government agencies agreed that the
formal RIA framework had resulted in a more systematic consideration of costs and
benefits.

However, while these results are encouraging, there appears to be substantial scope
for further improvement. In particular, the Commission has found that while some
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RISs contain comprehensive and rigorous analysis, many others lack detailed
analysis of costs and benefits. More generally, there is often a clear gap between
RIA requirements (which largely conform with internationally recognised leading
practice) and what is observed in practice.

6.5 RIS conclusion and recommended option

As a document to inform decision making, the RIS needs to reach a conclusion
(based upon the analysis of the options) and recommend a preferred option. A
greatest net benefit test helps to ensure that the recommended option is the one that
is most likely to benefit the overall community. The Regulation Taskforce notes a
key principle of good regulatory process is that:

[tlhe option that generates the greatest net benefit for the community (taking into
account economic, social, environmental and equity impacts) should be adopted.
(Regulation Taskforce 2006, p. 146)

South Australia’s guidance material provides a clear definition of what a RIS needs
to demonstrate in order to satisfy the greatest net benefit test (box 6.6).

Box 6.6 What does a ‘greatest net benefit test’ mean?

The South Australian guidance material details what is meant by the greatest net
benefit and how it is to be applied in practice:

[The greatest net benefit approach]...allows decision makers to:

e only recommend the implementation of those options that make the whole community
better off (i.e. they have an estimated positive net benefit); and

e compare the net benefits of the different feasible regulatory options being considered and
rank them according to the size of the net benefit thereby facilitating the decision maker’s
choice of the option which delivers the greatest net benefit to the community.

However the net benefit calculation is not in all instances the bottom line of the CBA. The
CBA may ultimately contain:

1) A net benefit calculation for those items where monetary values can be assigned;

2) A discussion of whether any costs and benefits which cannot be expressed in monetary
terms are sufficiently large to alter the net benefit finding;

3) A discussion of whether distributional outcomes are sufficiently concerning to alter the
conclusion drawn from the first two steps above as to the appropriate policy decision.

Source: SA Department of the Premier and Cabinet and Department of Treasury and Finance (2011).

Each element should be separately identifiable in a RIS so as to ensure that any
uncertainties with the analysis are clearly made known to the decision maker. In
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addition, the information should be presented in a manner that allows clear
comparison of the different options.

Jurisdictional guidance on net benefits

RISs in all jurisdictions apart from the Commonwealth must select the option that
yields the ‘greatest net benefit to the community’ overall. Additionally, most

jurisdictions need to demonstrate reasons for rejecting other alternative options
(table 6.6).

Table 6.6 Recommended option requirements in a RIS

Recommended option demonstrates: Cwith COAG NSW Vic Qld WA SA Tas ACT NT

Greatest net benefit to the community x v v v va v vb y,a v e
Reasons for rejecting other options v v x v v x v v v x

a Or least net cost. P While maximising the net benefits to the community (in NPV terms) is the primary
objective, agencies should be mindful also of the government’s objectives to reduce regulatory costs imposed
on business. If two (or more) options have a similar net benefit NPV result, but the costs imposed on business
vary considerably, consideration could be given to the lowest cost option even if not the option which
maximises the net social benefit. € On the balance of probabilities.

Source: Jurisdictional guidance material (appendix B).

The Commission notes that the Commonwealth guidance material previously did
mandate that the preferred option be the one that yields the greatest net benefit, but
this requirement was removed when the guidance material was updated in 2010.
Under the current requirements:

. the RIS must describe the impacts of all the feasible options and identify the
preferred option but, unless the option restricts competition, it is not necessary to
demonstrate that the preferred option has the greatest net benefit to the community.
(Australian Government 2010a, p. 26).

The stated rationale for changing the Australian Government Handbook was that it
was a clarification of the pre-existing requirement to recommend the option with the
greatest community net benefit:

What [the Office of Best Practice Regulation] found was that that was driving a lot of
very perverse behaviour. People were doing economic modelling, for example, and
coming up with options that were decimal points different in terms of the net benefit to
the community and distorting that in order to meet the rules...
(Australian Senate, 2012b, p. 38)

While the Handbook seems clear, there nevertheless appears to be some uncertainty

around how the new requirements are interpreted (see, for example, Australian
Senate 2012b).
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As discussed previously, a RIS needs to explicitly identify and assess quantifiable
and qualitative impacts for each feasible option canvassed. By definition, the
resulting net benefit of each option will not be a monetised value, as qualitative
impacts, by definition, cannot be monetised or even quantified. Indeed, the current
Australian Government Handbook notes:

The challenge is to consider non-monetised impacts adequately, but not to overplay
them. For example, if a proposal is advocated despite monetised benefits falling
significantly short of monetised costs, the RIS should explain clearly why non
monetised benefits would tip the balance and the nature of the inherent uncertainties in
the size of the benefits. (Australian Government 2010a, p. 72)

Therefore, if one particular option (‘option A’) resulted in a higher economic net
benefit than another (‘option B’), the RIS needs to explicitly state why the relevant
unquantifiable impacts of option B would result in a greater community net benefit
overall; and hence is the option recommended. At an extreme, if a regulatory
proposal results in net economic costs to the community, the RIS needs to explicitly
state why the unquantifiable impacts would ‘tip the balance’ and result in the
greatest community net benefits, relative to all other feasible options.

The RIS should clearly demonstrate the forgone efficiency costs (‘opportunity
costs’) of choosing an option with particular unquantifiable impacts, and this is best
done by directly comparing options.

Observed practices on net benefits in RISs

The relatively low rates of comprehensive quantification and monetisation evident
in RISs across most jurisdictions means that costs and benefits were seldom directly
compared in RISs, with net benefits estimated in just over a quarter of all RISs.

COAG and Victoria were the jurisdictions where a net benefit was calculated most
frequently. Estimation of net benefits in other jurisdictions was infrequent. The
infrequency with which costs and benefits were directly compared in RISs was
compounded by the fact that in many instances where a net benefit was estimated it
was for the preferred option only, rather than for all options considered.

To be most useful to decision makers, RISs should assess all significant costs and
benefits that the community will likely incur, clearly set out the net benefit for each
option in the RIS, and recommend the option that yields the greatest net benefit to
the community, taking into account all impacts.
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LEADING PRACTICE 6.3

Regulatory outcomes are enhanced where the option that yields the greatest net
benefit to the community — encompassing economic, environmental and social
impacts (where relevant) — is recommended in RISs.

o Impacts should be quantified wherever possible. Where quantification is not
possible, a qualitative assessment should be undertaken and explicitly included
in the overall assessment of net benefits.

o Stating the reasons an option is preferred, and why the alternatives were
rejected, is regarded as an important element in strengthening RIA.

6.6 Implementation, monitoring and enforcement

Participants in this study, as well as a number of previous Commission studies, have
emphasised that the manner in which regulations are applied and enforced can be a
significant driver of costs for businesses and the community. Similarly, the OECD
identifies implementation issues as a very important element of RIA, noting:

Regulators should assess how regulations will be given effect and should design
responsive implementation and enforcement strategies (OECD 2012a, p. 5).

The Commission’s review Identifying and Evaluating Regulation Reforms
(PC 2011) noted that administration and enforcement practices will vary depending
on such matters as the nature of the regulations being administered, who is
responsible for implementing them and the characteristics of the businesses or
groups being regulated. Administrative and enforcement matters which could be
discussed in RISs include: reporting requirements on business; risk-based
monitoring and enforcement strategies; mechanisms to address consistency in
legislative interpretation; graduated responses to regulatory breaches; and
communication with those being regulated. Most Australian jurisdictions include
guidelines on the inclusion of implementation, enforcement and compliance
strategies in RISs (table 6.7). COAG guidance, for example, notes that:

Consideration should be given to the effectiveness of implementation and
administration and, as relevant, an assessment of likely compliance rates should be
made taking into account matters such as incentive structures and costs to regulated
parties. (COAG 2007a, p. 6)

The New South Wales guidance material emphasised the impact of sound
implementation for administrative and compliance costs, noting:
[A]n implementation and compliance strategy should be developed for the preferred

option to ensure the objectives will be effectively and efficiently achieved. This is an
important part of the process, as even a well-designed regulatory solution can impose
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unnecessary administrative or compliance costs if it is not implemented well. Planning
can help to achieve the greatest level of compliance at the lowest possible cost.
(NSW Department of Premier and Cabinet 2009, p. 18)

Table 6.7 Guidance on implementing and enforcing the preferred option

The RIS should discuss: Cwith COAG NSW Vic Qd WA SA Tas ACT NT
Implementation and_ v v v v v v v x v x
enforcement strategies

Compliance strategies v v v v v x v x v x

Source: Jurisdictional guidance material (appendix B).

Observed practices for consideration of implementation and
enforcement in RISs

In practice, the extent to which Australian RISs considered implementation and
enforcement issues varied substantially. A quarter of all RISs included no
discussion, and where these issues were discussed, most RISs included only a brief
statement of timing and basic institutional arrangements, such as the establishment
of a monitoring agency. Only 27 per cent of RISs included a more extensive
discussion of these issues (figure 6.8).

Figure 6.8  Extent to which RISs considered implementation and
enforcement issues
2010 and 2011, per cent of RISs

100 -
m No discussion fLimited detail @ More extensive discussion
80 -
67
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40 A
20
0 4
RIS included information about how the RIS discussed potential non-compliance
proposal was to be implemented (that is, incidence, likely impacts etc)

and/or enforced

Data source: PC RIS analysis (appendix E).

An indicator of the low priority placed on implementation and enforcement issues is
the very low proportion of RISs (one third) that considered potential rates of
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non-compliance with regulatory proposals; included estimates of monitoring and
enforcement costs for government; or included evidence of a risk-based approach to
the design and enforcement of the regulatory compliance strategy. The latter is
particularly important in minimising costs on individuals and business associated
with compliance and enforcement procedures (OECD 2012a).

These results are consistent with more widespread concerns that relatively low
attention has been paid to administration and enforcement of regulation (see for
example OECD 2010c and VCEC 2011b).

A number of business groups consulted as part of the study expressed concerns that
in some instances costs associated with implementation and compliance were not
covered systematically in RISs (for example, CropLife Australia, sub. 7,
Construction Material Processors Association, sub. 9, Australian Financial Markets
Association, sub. 11, and Master Builders Australia, sub. 19).

The Commission also found in its recent benchmarking report Performance
Benchmarking of Australian Business Regulation: Role of Local Government as
Regulator (PC 2012) that insufficient consideration is given to the capacities of, and
costs to, local governments in implementing and enforcing many state regulations.
Similar issues were also raised with regard to some national reforms through COAG
processes not adequately assessing the implementation costs for states and
territories (discussed in the following section).

Following the release of the Commission’s Draft Report, the Western Australian
Department of Treasury noted that:

The immediate priority in Western Australia is to prompt agencies to give greater
attention to implementation, monitoring and compliance issues in their RISs.
(sub. DR37, p. 4)

In its 2011 review of the Victorian regulatory system, the VCEC recommended
specific improvements to the consideration of implementation issues in RISs, as
well as improvements to regulation once enacted. These recommendations were
accepted by the Victorian Government (Victorian Government 2012).

Implications for RIA quality

Where costs of implementation for regulators, business and/or the community are
substantive, their omission risks giving a too positive picture of the relative merits
of the regulatory proposal. Similarly, if unduly high rates of compliance are
assumed, the expected benefits will be overstated. As Victoria’s guidance material
notes:
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A regulation is neither efficient nor effective if it is not complied with or cannot be
effectively enforced. Thus, compliance considerations should be a significant element
in the choice between different regulatory approaches. Realistic assessment of expected
compliance rates may suggest that a policy instrument that appears more effective in
theory, but in practice is more difficult to implement, is therefore the less preferred
option.

... the predicted level of compliance is a key assumption that determines the extent to
which the identified problem will be reduced, and thus the benefits received. It is
unrealistic for some regulations to achieve 100 per cent compliance, particularly given
the expected level of resources proposed to assist and enforce compliance.
Consequently, if 100 per cent compliance was assumed then this would overstate the
expected benefits. (Victorian Department of Treasury and Finance 2011a, pp. 28, 75)

A longer term risk where implementation and monitoring issues do not receive
sufficient attention in a RIS is a greater likelihood that unexpected costs associated
with implementing the regulatory proposal will subsequently emerge.

One possible contributing factor to the limited consideration of these issues is that
‘implementation, monitoring and review’ is the last of the seven RIS elements, and
is generally included after the conclusion and recommended option. While much of
the focus of the implementation discussion in RISs tends to relate to implementation
of the preferred option, it is important that implementation, monitoring and
compliance issues are also considered for each option as part of the impact analysis
in the RIS.

This point is reinforced in jurisdictional guidance. For example, the ACT guidance
material states:

After establishing the best option that will address the problem, the final stage in the
RIS process is to state how the option will be implemented and enforced, and how it
will be reviewed after a period of implementation. Note, however, that these issues
should be considered when identifying and quantifying the costs and benefits of the
proposals and incorporated in the impact analysis. (ACT Department of Treasury
2003, p. 24)

Based on the evidence observed by the Commission, it appears that there is
considerable scope for improving the consideration of implementation issues in
RISs. Hence, greater efforts by agencies to include explicit statements on
implementation, enforcement and assumed compliance rates (and the costs of
achieving them) within the impact analysis section of RISs are likely to yield
substantial dividends in terms of overall RIS quality.
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LEADING PRACTICE 6.4

Greater consideration of implementation, monitoring and compliance issues in
RISs is important for maximising the net benefits of regulation, and would
involve:

o inclusion of implementation costs for government (including local
governments), business and the community, as part of the impact analysis

o explicit acknowledgement of monitoring costs

o consideration of the impacts of different compliance strategies and rates of
compliance (as required under Victoria’s guidance material) in the estimation
of a proposal’s expected costs and benefits.

6.7 Assessing national market implications

As noted earlier, the terms of reference for this study direct the Commission to
examine the extent to which ‘national market implications’ are considered in RIA.

The OECD study into regulatory reform, Australia: Towards a seamless national
economy noted that Australia represents something of a ‘role model’ for OECD
countries in its approach to regulatory reform. However, it also stated that costs
associated with inconsistent or duplicative regulatory regimes between Australian
jurisdictions were a significant issue for competitiveness. It concluded that:

Further streamlining of regulatory frameworks as part of the multi-level strategy will
enhance market openness, as well as the ability to compete globally in knowledge
intensive industries. (OECD 2010a, p. 13)

Assessing the ‘national market implications’ of regulatory proposals as part of RIA
requires consideration of how the proposed regulation:

« affects transaction/compliance costs for businesses and individuals operating
across multiple jurisdictions through introducing regulatory or technical barriers,
and hence impacts on:

— cross border trade in goods and services, and the mobility of capital and
labour across jurisdictions, and

« impacts on, or leads to, externalities or spillovers affecting other jurisdictions.

In assessing these impacts, an important consideration is how the proposed
regulation is likely to interact with regulations in other jurisdictions — including
impacts on national ‘coherence’ such as through a reduction in regulatory
duplication, or alternatively, the introduction of overlapping or inconsistent
regulations.
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State-territory guidance on national market considerations

Guidance material for national market considerations in RIA varies substantially
across jurisdictions both in terms of the issues covered and their comprehensiveness
(table 6.8).

Table 6.8 Jurisdictional guidance on ‘national markets’

Selected guidance material

NSW National or cross border harmonisation of regulation should be considered as an option
where possible, recognising that businesses that operate in several jurisdictions can
face significant costs when forced to comply with different regulatory regimes ...
Harmonisation should not be a goal in itself — NSW policy objectives and the impacts of
regulation on NSW businesses and community should be the key consideration.

Vic Adoption of national schemes can reduce costs to businesses, particularly those
operating in more than one jurisdiction...There may be advantages in undertaking a
national impact assessment because the resources and expertise can be pooled with
counterparts in other jurisdictions dealing with similar issues.

Qld It is also important to consider how the policy problem is addressed and managed in
other jurisdictions, and whether a nationally consistent, or harmonised approach may be
the most appropriate option.

WA What are the implications for inter-jurisdictional trade in goods and services where
relevant? ... Has relevant existing regulation, at all levels of Government, been
documented, and demonstrated to not adequately address the issue?

SA For the majority of proposals, the scope of the assessment of costs and benefits should

extend to the entire State. However, where there are likely to be flow on effects to
interstate businesses, consumers, governments or the wider community, including
environmental spillovers, these should be taken into consideration. For example: a
regulatory regime which differs from interstate regimes may impose costs on nationally
operating businesses and these costs should be brought to account in the CBA; or, a
reduction in greenhouse gas emissions from South Australia may result in higher
emissions elsewhere in Australia under a fixed national cap/allocation of permits.

Tas Legislation can restrict the entry of goods and services from interstate or overseas,
giving a competitive advantage to local producers. In most cases such restrictions relate
to quarantine matters, are scientifically based and are designed to stop the spread of
animal or plant pests or diseases. However, in some cases the restrictions have no
scientific basis and serve to protect existing businesses from interstate and overseas
competition.

ACT Mutual recognition reduces compliance costs to business and improves their efficiency
and competitiveness when conducting transactions across State and Territory
borders...The increasing emphasis given to cross-jurisdictional policy and legislative
development means that regulations are no longer developed in isolation. Consideration
must be given to regulatory regimes operating in other jurisdictions to ensure that
consistency is achieved wherever possible, particularly where common enforcement
procedures or harmonisation of regulatory regimes will have the positive effect of
reducing compliance costs to businesses operating across State and Territory borders.

NT [The assessment of costs and benefits should] document any relevant national
standards, and if the proposed regulation differs from them, identify the implications and
justify the variations ...

Source: Jurisdictional guidance material (appendix B).

186  RIA BENCHMARKING



Information relevant to national market considerations include: implications for
inter-jurisdictional trade in goods and services — such as possible competition
impacts; environmental spillovers; documenting how problems are addressed and
managed in other jurisdictions; identifying any relevant national standards and how
the proposed regulation differs; the potential for national schemes to reduce costs to
business operating in more than one jurisdiction. Another issue raised in a number
of jurisdictions was whether a nationally consistent or harmonised approach may be
the most appropriate option, and the best means of achieving the objectives.

The OECD notes that RIA should:

Design appropriate co-ordination mechanisms to develop regulatory policies and
practices for all levels of government, including where appropriate through the use of
measures to achieve harmonisation, or through the use of mutual recognition
agreements (OECD 2012a, p. 17).

Improving national coherence of regulations, can be achieved in a number of ways,
including through jurisdictions: adopting uniform regulations; harmonising key
elements of their regulatory frameworks; and mutually recognising other
jurisdictions’ regulations (PC 2009a).

All jurisdictions provide exceptions to RIA for regulatory proposals that involve
national harmonisation where a national RIS has been completed. For the
jurisdictions with subordinate legislation Acts that cover RIA — New South Wales,
Victoria, Queensland, Tasmania and the ACT — regulatory proposals that are
substantially uniform to or complementary with regulation in another Australian
jurisdiction can be excepted from RIA. In addition, proposals that are for the
‘adoption of international or Australian standards or codes of practice’ are excepted
from RIA in New South Wales, Queensland, Western Australia, Tasmania and the
ACT in certain circumstances (these issues are discussed further below and RIA
exceptions are discussed more broadly in chapter 5).

Treatment of costs and benefits falling on other jurisdictions in RIA

It is generally accepted that business and individuals should not face additional
regulatory costs in conducting their activities across jurisdictions unless the
regulatory differences are in the interests of the wider community (PC 2011).

However, beyond the general requirements outlined above, jurisdictional guidance
material generally does not provide much assistance on how ‘national market
implications’ should be taken into account. An exception is the South Australian
guidance material which provides a more extensive discussion on assessing national
market implications (table 6.8).
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Clearly, the extent to which national market considerations should be included in a
RIS will vary depending on the subject matter. For issues where there is no
cross-jurisdictional intersection, national market implications do not arise, and
hence do not need to be separately considered in a RIS. Western Australia’s
regulatory oversight body notes, for example:

The geography of Western Australia dictates much of the application of RIA to the
State’s regulation. While it has been agreed through COAG to place importance on
such considerations as national markets, in practice this is not always appropriate.
Given the sheer distances involved, markets such as energy are necessarily isolated
from the Eastern states, so national market considerations around energy regulation
may not be applicable. However, in areas such as industrial relations and occupational
safety and health, there is a need to address interstate barriers for employers operating
in Western Australia and other states. (WA State Government, sub. 24, p. 5)

Similarly, the New South Wales oversight body (BRO 2011) states that it does not
see merit in an explicit requirement to assess national market implications for all
proposals, since not all regulation has national market implications. However, the
BOR notes:

[Flurther guidance on identifying national markets and identifying potential impacts for
business would assist agencies ... and improve the information provided to decision
makers. Guidance should cover identifying the effective market the regulation will
impact, the activity being regulated, the number of businesses operating across
jurisdictions, and the need to consider future market dynamics. This approach should
ensure adequate consideration is given to national market implications.
(BRO 2011, p. 23)

The Commission found that aspects of national market implications were discussed
in just under 40 per cent of RISs prepared in all jurisdictions. For the states and
territories, this most commonly involved an assessment of how other jurisdictions
had approached a regulatory issue, including where they already had regulatory
arrangements in place and how they compared. Few subnational jurisdictional RISs
were found to include much substantive consideration of the implications of a
regulatory proposal for cross border trade and labour mobility, including the likely
magnitude of these impacts, or to explicitly consider the merits of adopting
approaches that are consistent with those adopted in other jurisdictions.

Officers undertaking RIA in the Victorian transport portfolio noted while, in
general, implications for national markets were not given adequate consideration
when new or amended regulation was considered:

There are some limited examples of involving other states in state based reforms
(eg VIC involved NSW in marine safety discussions given the obvious overlap at the
Murray River). An option may be that when a RIA is prepared in one jurisdiction it
should send a copy of the RIA to the relevant agencies and stakeholders in other
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jurisdictions. That may identify potential impacts. However the amount of time allowed
for consultation may be a relevant consideration here also. (sub. 17, p. 10)

The Commission also found, unsurprisingly, that RISs with more robust and
comprehensive overall impact assessments were more likely to include a more
thorough consideration of national market impacts.

Evidence from responses to the Commission’s survey of agencies also suggests that
national market implications are not considered consistently as part of RIA. For
example, only around half of all respondents agreed with the proposition that the
effect of proposed regulatory options on national markets was considered during the
RIA process, with the remainder either disagreeing or neutral (PC RIA
Survey 2012).

Given this, there would be benefits in strengthening jurisdictional guidance on
identifying national market implications.

LEADING PRACTICE 6.5

Greater guidance would assist agencies to identify and consider the national
market implications of regulatory decisions. South Australia’s requirements and
guidance material represent leading practice in setting out the types of national
market implications that should be considered in a RIS.

Clearly, the benefits of providing clearer guidance on identifying national market
implications will ultimately depend on whether it leads to better analysis in RISs.
As has been observed throughout this chapter, robust, clear and comprehensive RIS
guidance, while beneficial, is not sufficient to guarantee better results in practice.

Further, national market implications can be more readily identified when
comprehensive impact analysis is undertaken. Hence, the priority in promoting a
more consistent and comprehensive consideration of national market implications in
RISs should be to seek ways to improve the overall quality of impact analysis,
including identification of impacts on key stakeholders, direct and indirect costs and
benefits, in particular the potential flow-on impacts for competition and markets
(both within, and between, jurisdictions).

COAG RIA processes for ‘national reforms’

The COAG RIA process provides the opportunity to examine regulatory impacts in
multiple jurisdictions. This is particularly important where there is overlap in
regulatory responsibilities or where businesses operate across borders. COAG best
practice regulation requirements state:
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Regulation impact analysis of the feasible policy options, should also include an
assessment of whether a regulatory model is already in place in a participating
jurisdiction that would efficiently address the issue in question and whether a uniform,
harmonised or jurisdiction-specific model would achieve the least burdensome outcome
(or generate the greatest net benefit for the community). A regulation impact
assessment should also have regard to whether the issue is state-specific or national,
and whether there are substantial differences that may require jurisdiction-specific
responses. (COAG 2007a, p. 11)

When implementing agreed national reforms, states and territories differ on the
content necessary in COAG RISs in order to waive their own jurisdictional
requirements to prepare a state/territory-specific RIS (table 6.9). For example, the
Northern Territory guidance material states that:

... preparation of a RIS may not be appropriate for particular types of regulatory
proposals ... because a sufficient level of relevant analysis has already been undertaken
through other fora. (NT Treasury 2007a, p. 16)

Table 6.9 State and territory content requirements for COAG RISs

NSWR Vic Qld WA SA Tas ACTP NT

Is a summary of the process and outcomes required? v x x x v x x v
Do jurisdiction-specific impacts need to be identified
and assessed?

Does the national or COAG RIS need to satisfy the
jurisdiction-specific guidance material?

x v v v v x v v

vC v ox x x x x v

@ This may include Ministerial Council and COAG processes or other processes undertaken on behalf of
government by independent bodies such as the Independent Pricing and Regulatory Tribunal or the
Productivity Commission. b For subordinate legislation only. € The process must at a minimum include
detailed regulatory impact assessment and public consultation.

Source: Jurisdictional guidance material (appendix B).

A key question that arises is how much detail should be included on individual
jurisdiction impacts. This has implications for duplication of work and the overall
costs of RIA processes. For example, the Northern Territory Department of
Treasury and Finance submitted that:

... in practice an agency proposing development of legislation to implement a national
reform must still prepare a Preliminary Regulation Impact Analysis ... A concern of the
Northern Territory has been that national RISs frequently do not include a sufficiently
adequate assessment of impacts at the regional or jurisdictional level. (sub. DR30, p. 6)
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Box 6.7 National health and safety reforms

In February 2008 the Workplace Relations Ministers’ Council agreed that model legislation was
the most effective way to harmonise work health and safety laws across Australia. COAG
subsequently committed to a harmonised system of laws, with the signing of an
Intergovernmental Agreement for Regulatory and Operational Reform in Occupational Health
and Safety (IGA). The IGA also included a national review into the existing occupational health
and safety laws across the jurisdictions and required the formation of Safe Work Australia.

In December 2009 Ministers endorsed a revised model Workplace Health and Safety (WHS)
Act, and a decision RIS was published recommending its adoption (a consultation RIS was
approved by the OBPR in September 2009). In December 2010, the draft WHS Regulations
and the first stage of model Codes of Practice were released. A consultation RIS was published
in February 2011 and a decision RIS on WHS Regulations and Codes of Practice was
published in November 2011.

Concerns were raised by a number of stakeholders about a range of aspects of the RIA process
including pre-conceived outcomes, rushed timelines, inadequate consultation, limitations in the
impact analysis — particularly the costs of implementation by jurisdiction. In a submission to
this study, Business South Australia, for example, noted that in an attempt to achieve deadlines:
. the process has been rushed with stakeholders ‘overwhelmed’ by the volume of
paperwork and totally unreasonable timeframes in which to respond to discussion papers
and other documents. (sub. 18, p. 2)

The Premier of Victoria commissioned PricewaterhouseCoopers to undertake supplementary
impact assessment of the proposed national work health and safety laws. The review (which
was not a formal RIS) was released in April 2012 and found that only three of the twenty
proposed changes would have a positive impact on Victorian businesses. The report concluded
that the package of reforms, if implemented, would, in net terms, likely have a negative effect on
the Victorian economy.

In August 2012 the Western Australian Government commissioned Marsden Jacob Associates
to undertake an assessment of the benefits and costs of the model WHS regulations and obtain
information on the impact of the proposed changes.

Notwithstanding concerns expressed about this COAG RIS process, the Business Regulation
and Competition Working Group noted in its report card on progress of deregulation priorities:

The national [OHS] reform commenced in five jurisdictions — Queensland, New South
Wales, the Australian Capital Territory, the Northern Territory and the Commonwealth — on
1 January 2012. In addition, Tasmania has passed the necessary legislation, with the reform
to commence in Tasmania on 1 January 2013. Legislation is also currently before the
Legislative Council in South Australia. The Victorian Government supports harmonisation of
OHS laws in principle, but has advised that they will not implement the model OHS laws in
their current form and will seek changes to them. Western Australia has advised that their
decision on implementation is subject to finalisation of the mine safety component of the
regulations, expected to be completed by December 2012, and to the conduct of a State-
specific analysis of the potential costs and benefits from implementing the reform.

Sources: Access Economics (2009); Safework Australia (2011, 2012); COAG (2012); PWC (2012);
Western Australian Government (2012).
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When adopting national reforms, RIA processes in New South Wales and South
Australia require a summary of the COAG RIA process and its outcomes.
Additionally, New South Wales and Victorian RIA processes require the COAG
RIS to meet their respective state RIA requirements — in particular, that it identify
and assess small business impacts. Where a COAG RIS does not meet state/territory
content requirements, further state/territory-specific impact analysis is typically
required (table 6.9). A recent example of a proposal where a COAG RIS was
assessed as not meeting the Victorian RIA requirements — and therefore required
supplementary analysis — was the harmonisation of occupational health and safety
laws (box 6.7).

More generally, stakeholders — including state-territory governments — raised a
number of issues with regard to COAG national reforms that related to RIA
including:

« constraints on the range of options that can be considered in RISs, particularly
where COAG and Ministerial Councils announce policy decisions before RIA
has been undertaken

o the timing of COAG RISs, including lack of time to consider some RISs, and the
fact that timetables and milestones for progressing reforms are sometimes agreed
well before RIA has been undertaken

« the quality of analysis, including a lack of detail on the impacts by jurisdiction
and the costs of implementation — which can affect the accuracy of estimated
net benefits and can lead to delays in implementing reforms where jurisdictions
conduct further RIA to determine the likely impacts for their jurisdiction.

In discussions with agencies in the states and territories, concerns about the lack of
consideration of implementation costs for jurisdictions in COAG RIA processes
were frequently raised. Western Australia’s Department of Treasury, for example,
noted that ‘taking the costs and benefits for each jurisdiction into account in the
Council of Australian Government’s RIS would inform better decision-making and
consequently result in better outcomes for all.” (sub. DR37, p. 5)

Some of the broader issues raised by stakeholders in regard to COAG RIA
processes are outlined in box 6.8.
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Box 6.8 Selected stakeholder comments on COAG RIA processes

Construction Materials Processors Association

The draft Model Work Health and Safety Regulations Mining and associated Draft Code of
Practice for the Work Health and Safety Management Systems in Mining are a recent
illustration of how the RIS process works in national regulation ... The draft Regulations and
the Code were promulgated for comment without the required RIS. A RIS was, however,
subsequently released but it failed to address the issues raised by industry and others.
(sub. 9, p. 19)

Government of Western Australia Department of Transport

Often the states have minimal control or input over the Commonwealth or nationally led RIS
processes and they can be undertaken at a fast pace. However, if the Commonwealth
amends its practices to require a more thorough section on specific state and territory
impacts (in consultation with the jurisdictions) this could create efficiencies for both the
Commonwealth and states, as the implementation of national projects would be less likely to
be delayed in jurisdictions that are required to undertake additional RIA by their own
oversight agencies. (sub. 12, p. 5)

Victorian Department of Premier and Cabinet

There are flaws at each stage of the COAG RIA process, and this is leading to rushed and
poorly-informed decision making, sub-optimal outcomes and delayed reforms ... COAG RIA
are often of poor quality and do not contain all of the information required for jurisdictions to
make informed decisions or meet legislative requirements. States and Territories are often
asked to make decisions on major reforms within tight timelines based on RIA which are
lacking in key details, such as State-specific impacts. (sub. DR32, p. 1)

The national Occupational Health & Safety (OHS) RIAs focus on the importance of
harmonisation without considering the extent to which negative outcomes can arise in
practice from harmonisation to the wrong model ... Consideration also needs to be given to
the size of the sector that will be affected; for the National OHS laws it is estimated that only
1 per cent of businesses operate across borders. (sub. DR32, p. 3)

Master Builders Australia

There is ... a concern at present that the National Occupational Licensing policy process
often appears quite closed and when a RIS is eventually released it will represent an
agreement among governments that has little practical chance of being altered.
(sub. 19, p. 10)

Officers undertaking RIA in the Victorian transport portfolio

RIA analysis undertaken for national regulation does not take into account the impacts in
individual states and territories. In Victoria, the RIA process and other regulatory hurdles,
such as compliance with the Transport Integration Act, are much more rigorous ... A
separate issue is the national RIA processes not providing sufficient time for state agencies
to prepare and sign off a submission. It is common for the relevant agency in a state to be
given late notice of the RIA process and therefore that agency either has no resources, no
permission to consult with stakeholders and no time to prepare a submission for the
proposal. (sub. 17, pp. 10-11)
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A recent discussion paper prepared for the COAG Reform Council (CRC) on
reform models and governance arrangements in the COAG SNE reforms identified
a number of challenges in undertaking RIA for national reforms. In particular it
highlighted that a lack of jurisdictional-specific impacts was a barrier to progressing
reforms, and noted:

... SNE reforms have not always made the best possible use of the evidence base
particularly where Regulatory Impact Statements and other evidence as to the benefits
of reform broken down to the state and territory level have been lacking, or provided
late in the reform process, leading the reform impetus to slip (Allens 2012, p. 8)

Undertaking national reforms places many stresses on RIA processes. These are
understandable given the number of stakeholders involved and the magnitude and
complexity of the task. This highlights the importance of effective prioritisation of
the issues being pursued through COAG to allow thorough and timely RIA analysis.

LEADING PRACTICE 6.6

National reform processes are more likely to work effectively when:

o detail on individual jurisdictional impacts is included in the RIS wherever
possible, particularly where the costs and benefits vary across jurisdictions

o costs of implementation by jurisdictions are included in the RIS wherever
possible

o announcements of COAG and Ministerial Councils on regulatory reforms do
not close off options for consideration prior to RIA being undertaken, but
rather, are informed by RIS analysis.

6.8 Conclusion

Key analytical requirements for sound RIA are broadly similar across Australian
jurisdictions and largely conform with internationally recognised leading practice.

In contrast, the Commission found that RIS quality varied substantially, both across
and within jurisdictions. While some RISs stand out as being very comprehensive
and rigorous there was often a clear gap between best practice requirements and
what was observed in practice.

Common areas for improvement in RISs, include:

« clearer identification and assessment of the nature and magnitude of the problem
and the rationale for government intervention.
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o more comprehensive consideration of wider range of alternative options,
including the ‘do nothing’ option and non-regulatory alternatives

« consideration of national market implications more consistently, as part of a
more thorough overall assessment of impacts, including both direct and indirect
impacts

« greater use of quantification and monetisation of costs and benefits of
alternatives to provide the basis for a more objective comparison of alternatives

« where quantification is infeasible, more systematic qualitative consideration of
all major impacts should be included

« more clarity in stating key underlying assumptions and data sources, including
greater use of sensitivity analysis

« more explicit consideration of compliance and enforcement issues, including the
potential for non-compliance and costs of enforcement.

Given the already large gap that exists between principle and practice, improving
RIS quality is unlikely to be achieved by simply providing more detailed guidance
material or further strengthening analytical requirements. Based on the evidence
examined, such an approach would likely only further widen the gap between
principle and practice. In view of this, other approaches are needed, and these are
discussed in subsequent chapters.
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7

Transparency and consultation

Key points

Making government policy processes transparent to the public can motivate
agencies, regulatory oversight bodies and ministers to comply with agreed
regulatory impact analysis (RIA) processes.

The transparency of RIA consultation processes in some jurisdictions could be

improved by:

— releasing a consultation regulation impact statement (RIS) well in advance of the
consideration by decision makers of the final RIS, as in COAG, Queensland and
Western Australia

— reflecting the outcomes from consultation processes in a final RIS provided to
decision makers, as in the Commonwealth, COAG, Queensland, Western
Australia, South Australia, the ACT and the Northern Territory

— providing advanced notice of consultation to interested parties, as in the
Commonwealth and Queensland

— specifying minimum time periods for consultation in guidance material, as in New
South Wales, Victoria, Queensland, South Australia and Tasmania.

The transparency of RIA reporting processes in many jurisdictions could be

improved by:

— developing a central RIS register that is easily accessible by the public on the
internet, as in the Commonwealth, COAG, Victoria and the ACT

— tabling final RIS documents in parliament with the enabling legislation, as in the
Commonwealth and the ACT

— removing any discretionary power to not publicly release a final RIS, as in South
Australia

— publishing final RIS documents at the time of the announcement of the regulatory
decision, as in the Commonwealth and COAG.

The transparency of regulatory oversight body RIS adequacy assessments in many

jurisdictions could be improved by:

— making RIS adequacy criteria explicit in guidance material, as in the
Commonwealth, COAG, Western Australia and the Northern Territory

— publishing final RIS adequacy assessments at the time of the announcement of
the regulatory decision, as in the Commonwealth and COAG

— including within the published adequacy assessment the reasons why the
regulatory oversight body assessed the RIS as not adequate, or any
qualifications where the RIS was assessed as adequate, as in Victoria.

Where a government introduces regulation which has been assessed as non-

compliant with RIA requirements, transparency would be improved by requiring the

minister responsible to provide a statement to parliament outlining the reasons for
the non-compliance and justifying why the proposed regulation is still proceeding.
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7.1 What is transparency and why is it important?

For RIA processes, transparency means the availability of, and ease of access to,
information held by government on regulatory policy development and decision
making. Transparency also means that government regulatory decisions are clearly
articulated, the rationales for these decisions are fully explained, and the evidence
on which the decisions are based is publicly accessible (Coglianese et al. 2009).

There are potentially strong incentives for those in government to resist
transparency since less transparency provides more scope for action. At its extreme,
government corruption is one manifestation of a lack of transparency:

If the people cannot adequately monitor their political agents, or if there is little
recourse to punishment, then the agents’ incentives can become misaligned with those
of the people. Allowed to act in secret, officials will have a greater incentive for self-
dealing at the expense of their principals, the people. (Brito and Perrault 2009, p. 4)

A less extreme, but still costly consequence of a lack of transparency is that
governments might simply not perform to their highest potential at the expense of
the community’s interests. Transparency can encourage government agencies,
regulatory oversight bodies and ministers to comply with government RIA
processes. For example, subject to public scrutiny, governments may be more
